BOYCOTT AND THE LAW OF NATIONS: 
ECONOMIC WARFARE AND MODERN 
INTERNATIONAL LAW IN HISTORICAL 
PERSPECTIVE* 


By STEPHEN C. NEFF{ 


If I, improperly and without good reason, refuse to sell you what you have need of 
at a fair price, I violate my duty; you may make complaint, but you must put up 
with it, and you can not undertake to force me without attacking my natural liberty 
and doing me an injury." 

—Emmerich de Vattel (1758) 


I. INTRODUCTION 


Ir may be wondered whether this statement by Vattel remains an accu- 
rate reflection of the law of nations. On its face, it would appear to hold that 
the law countenances an unrestricted right on the part of States to refuse to 
have any economic relations with other States, or to disrupt existing ties, on 
purely political grounds. Furthermore, it would appear, on the strength of 
the recent case of Nicaragua v. United States in 1986, that the Inter- 
national Court of Justice substantially endorses Vattel’s conclusion. In a 
brief discussion of the legality of a total trade boycott which the US 
imposed against Nicaragua in 1985, the Court concluded that, as a matter 
of general customary international law, the US action could not be con- 
demned. ‘A State’, it held, ‘is not bound to continue particular trade rela- 
tions longer than it sees fit to do so, in the absence of a treaty commitment 
or other specific obligation . . . ’,* (It so happened that, in that particular 
case, there was such a treaty obligation on the part of the US and that the 
Court accordingly held the boycott unlawful on that ground.) 

And yet there is considerable evidence that the true position on the ques- 
tion of the legality of economic warfare under customary international law 
is rather less categorical than this brief statement by the Court would lead 
one to believe. For one thing, there is a certain natural, and commendable, 


* © Stephen C. Neff, 1989. 

} JD, LLM, SJD (Virginia); Lecturer in Law, University of Edinburgh. 

* Vattel, The Law of Nations, or the Principles of Natural Law (trans. Fenwick, 1916; 1st edn. 
London, 1758), pp. 40-1. , 

* Miluary and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of 
America), [C7 Reports, 1986, p. 14 at p. 138, para. 296 (hereinafter cited as Nicaragua v. US), 
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hesitation on the part of modern international lawyers to accept that any 
form of patently hostile conduct (economic or otherwise) directed by one 
State against another could be wholly and completely lawful.3 This hesi- 
tation is most apparent in the case of the Arab boycott of Israel, which has 
been in continuous (though less than rigorous) existence since the late 
1940s. Its defenders tend to justify its legality not on the basis that boycot- 
ting is lawful per se, but rather on more narrow and specific grounds such 
as self-defence, the exercising of belligerents’ rights, the promotion of the 
human rights of the Palestinian people and so forth.* 

More generally, there is substantial evidence, as the discussion below will 
indicate, that all three of the major blocs of States—the Western, the social- 
ist and the Third-World countries—regard the waging of economic warfare 
on political grounds as unlawful. They base their conclusions, however, on 
rather different grounds. The discussion below will trace the evolution of 
the positions of these three groups on this subject. The concluding section 
will then discuss the possibility of reconciling these differing views and, in 
the process, will point out the broader significance that the conundrum of 
economic warfare holds for the development of modern international law 
generally. 

At the slight risk of anticipating these conclusions, it may be noted 
briefly at the outset that the remarks which the International Court made 
on the subject of boycotting in the Nicaragua v. United States case were 
made in what might be termed a narrowly political context. It should be 
borne in mind that, throughout the judgment, the Court was considering 
allegations of the violation by the US of various legal rights designed to 
safeguard the sovereignty and independence of Nicaragua. The US was 
found, for example, to have engaged in the use of force against Nicaragua 
and to have intervened in its domestic affairs contrary to the rules of cus- 
tomary international law. Viewed from that perspective, the Court’s con- 
clusion that the boycott did not violate customary international law may be 
accepted. That is only to say, however, that the boycott did not amount to 
an infringement of Nicaragua’s independence or to an intervention into its 


3 This hesitation is most clearly apparent in the reluctance of writers to hold that economic warfare is 
permissible in ail circumstances. Those who contend that economic warfare is, in principle, not illegal 
have little difficulty in finding at least some exceptions to this conclusion. For a particularly striking 
example, sce Farer, ‘Political and Economic Coercion in Contemporary International Law’, American 
Journal of International Law, 79(1985), p. 495. Other examples include Kausch, ‘Boycott’, in Bern- 
hardt (cd.), Encyclopedia of Public International Law, vol. 3(1982), p. 74; and Oliver, ‘Legal Rem- 
edies and Sanctions’, in Lillich (ed.), International Law of State Responsibility for Injuries to Aliens 
(1983), p. 61 at pp. 76-8. See also the authors cited in n. 116, below. 

+ See, for example, Hassouna, The League of Arab States and Regional Disputes: A Study of Middle 
East Conflicts (1975), pp. 317-18; and Iskander, The Arab Boycott of Israel (1966), pp.14-21. Even the 
Commissioner-General of the Central Boycott Office of the League of Arab States has given self- 
defence as the justification for the boycott: ‘Statement on the Arab Boycott’, 5 March 1975, in Mersky 
(ed.), Conference on Transnational Economic Boycotts and Coercion, February 19-20, 1976, University 
of Texas Law School: Material on the Arab Oil-Producing Nations Boycott (1978), vol. 2, p. 114. See 
also the text at n. 42, below. 
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domestic affairs. The Court did not consider the broader question of 
whether a different set of rules might not apply to economic relations 
between States from those which apply to the political relations with which 
it was clearly concerned in the case. The discussion below will be directed 
towards the views of the three principal groups of States on that crucial 
issue. 

A final introductory word is necessary on the definition of ‘economic war- 
fare’ and related terms. In this discussion ‘economic warfare’ means simply 
the inflicting of economic injury by one State (or group of States) upon 
another in the course of a political dispute. (Matters of a wholly economic 
nature, such as trade disputes over agricultural subsidies and the like, are 
therefore excluded from consideration here.) The methods of economic 
warfare are various. The most obvious is boycotting, i.e., the blanket refu- 
sal to have or permit economic dealings of any kind with the target country 
or countries. An embargo is another device of economic warfare, i.e., a 
refusal to export to the target State or States.” (An embargo is therefore, so 
to speak, one half of a boycott, because it does not entail a refusal to import 
goods from the target country, as a boycott does.) Other possible tech- 
niques include the withdrawal of most-favoured-nation (MFN) status from 
trading partners, the reduction of foreign aid, the nationalizing of foreign- 
owned property on political grounds, the freezing of foreign-owned assets 
and the withdrawal of rights in maritime zones.® The term ‘economic coer- 
cion’ has frequently been employed for conduct of this kind,® although it 
would seem to be somewhat narrower in scope than ‘economic warfare’. 
The reason is that some hostile economic measures are not designed so 
much to induce changes of policy on the part of the target States, as the 


5 ‘The Court stated that, for a violation of the duty of non-intervention to take place, there must be a 
coercive act on the part of the intervening State bearing on matters which fall within the sovereign rights 
of the victim State: Nicaragua v. US, loc. cit. above (n. 2), at pp. 107-8, para. 205. Since the Court 
considered this question in some detail in the judgment, without giving any indication that the US trade 


boycott fell into this category, it would appear safe to conclude that the boycott did not violate the prin- 
ciple of non-intervention. 


® Kausch, loc. cit. above (n. 3). 


7 Kausch, ‘Embargo’, in Bernhardt (ed.), Encyclopedia of Public International Law, vol. 8 (1985), 
p. 169. On the subject of embargoes, see generally Lindemeyer, Schiffsembargo und Handelsembargo: 
Votkerrechtliche Praxis und Zulassigkeit (1975). 

On various aspects of the waging of economic warfare for political purposes, see generally Baldwin, 
Economic Statecraft (1985); Daoudi and Dajani, Economic Sanctions: Ideals and Experience (1983); 
Daoudi and Dajani, Economic Diplomacy: Embargo Leverage and World Politics (1985); Hirschman, 
National Power and the Structure of Foreign Trade (1945); Knorr, Power and Wealth: The Political 
Economy of International Power (1973); id., The Power of Nations: The Political Economy of Inter- 
national Relations (1975); Leyton-Brown (ed.), The Utility of International Economic Sanctions 
(1987); Nincic and Wallenstein (eds.), Dilemmas of Economic Coercion: Sanctions in World Politics 
(1983); and Wu, Economic Warfare (1952). For an encyclopedic collection of information about various 
instances of economic warfare throughout history, see Hufbauer and Schott, Economic Sanctions 
Reconsidered: History and Current Policy (1985). On the US experience in this area, see Ellings, 
Embargoes and World Power: Lessons from American Foreign Policy (1985). 

° See, for example, Lillich (ed.), Economic Coercion and the New International Economic Order 


(1976); and Dicke, ‘Economic Coercion’, in Bernhardt (ed.), Encyclopedia of Public International 
Law, vol, 8 (1985), p. 147. 
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term ‘coercion’ might imply, as simply to inflict injury. For that reason, the 
more general expression ‘economic warfare’ seems preferable. 


II]. THe WESTERN POSITION: FROM ‘SOLIDARITY TO 
NON-DISCRIMINATION 


The conceptual foundations of international law were set forth in essen- 
tially their modern form in the eighteenth century. It was then that the 
intellectual cornerstone of the discipline—the principle of the sovereign 
equality of States—was laid. The key figure here was the German scholar 
Christian Wolff who, in his treatise on The Law of Nations treated accord- 
ing to a Scientific Method of 1749, set international law upon a distinctively 
positivist course by firmly identifying the nation-State as the fundamental 
unit of the law of nations (as it now was in the truest sense of that term).'° 
It was the nature of the State which, in Wolff’s eyes, determined the form 
and content of the law of nations. To be precise, the crucial attributes of 
sovereignty and independence of the individual State meant that inter- 
national law could have no other source than the will of the nations them- 
selves.*’ Furthermore, Wolff made a sharp and clear distinction between 
duties which a nation owed to itself, on the one hand, and duties which it 
owed to other nations, on the other, forthrightly holding that the former 
took precedence over the latter.'* The most vital duty for a State, on this 
view, was to attain ‘perfection’, 1.e., to realize, in as full a measure as poss- 
ible, its own purpose and destiny."? 

The implications of these views in the field of economic relations were 
clear enough. Since it was the duty of each State to strive for its own ‘per- 
fection’, and since States were legally equal to and independent of one 
another, it followed naturally that each State was at liberty to decide for 
itself whether it would or would not trade with others.'¢ China, for 
example, was an illustration of a State which chose not to engage in foreign 
commerce. Wolff expressly defended the legality (if not the wisdom) of this 
decision.'S The views of Vattel in this area were substantially a repetition 
and popularization of those of Wolff."® 


‘© On the very first page of his treatise, Wolff stated his purpose to be ‘to show . . . how nations as 
such ought to determine their actions, and consequently to what each nation is bound . . . and what 
laws of nations arise therefrom... ’: The Law of Nations treated according to a Scientific Method 
(trans. Drake, 1934; 1st cdn., Halle, 1749), p. 9. 

" Thid., at p. 19. 

? Tbid., at p. 107. 

3 Tbid., at pp. 24-37. 

4 ‘(C]ommerce between nations’, Wolff held, ‘is . . . naturally, a right of pure power, consequently 
acts pertaining to it are acts of pure will’: ibid., at p. 45. Similarly, he held that ‘it depends upon the will 
of any nation whether it desires to engage in commerce with another nation or not . . .’: ibid., at p. 43- 

'S Thid., at p. 98. 

‘© Vattel, op. cit. above (n. 1), at pp. 39-43, 121-5. 
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In the years after Wolff and Vattel, however, the principles which they 
expounded came under increasing challenge. ‘The challenge was mounted 
not by international lawyers but rather by the classical liberal political econ- 
omists from Adam Smith onwards. Their work laid the basis for holding 
that the relations between States in the sphere of economic relations was— 
or at least should be—fundamentally different from that set forth in the 
State-oriented and positivist doctrines of Wolff and Vattel. Very broadly, 
the theories of the liberal political economists implied the overturning of 
the view that a State’s primary duty was to itself, rather than to the inter- 
national community at large. 

What the classical economists were concerned to do was to eliminate, as 
far as possible, all barriers to economic contact between individual persons 
over the entire face of the earth. Ideally, each person would be left free to 
pursue whatever economic activity he did the best. By the same token, each 
region of the earth would specialize in the production of whatever goods it 
could make most efficiently. Free trade was, of course, the necessary con- 
comitant of this specialization for the sake of efficiency: a person, or area, 
which specialized in the production of some single good or limited range of 
goods necessarily would have to trade with other producers in order to 
obtain the full range of materials required for a satisfying life.'7 

This conception, when taken to its logical conclusion, clearly involved an 
assumption that the entire earth would ultimately become one single, inte- 
grated economic system—one gigantic transnational ‘mercantile republick’, 
in the words of Adam Smith.'® For only then could the manifold advan- 
tages of the classical liberal economic system be realised to their fullest 
extent. If even a single country or region declined to participate in the sys- 
tem (1.e., failed to liberate its inhabitants economically by allowing them to 
do what they ‘naturally’ did best), then the efficiency of the world economy 
as a whole would be impaired. The reason was plain enough to see. By 
hypothesis, the non-participating region would be producing something for 
which it was not naturally best suited (i.e., for which it did not have a com- 
parative advantage, in the technical language of the liberal economists). 
That fact alone constituted a wasteful use of resources. Furthermore, some 
other region of the world would now have to divert resources from what- 
ever it should have been producing (i.e., from the production of whatever 
material it had a comparative advantage in) to fill the gap left by the recalci- 
trant area. The conclusion was clear: a State such as China, which chose to 
wall itself off economically from the rest of the world, should nat be seen as 
simply pursuing its own ‘perfection’, as in the view of Wolff and Vattel. It 
should be seen, in addition, as inflicting an injury upon the rest of the 


"7 On the theories of the classical liberal economists of the eighteenth and nineteenth centuries, see 
generally O’Brien, The Classical Economists (1975). 

"8 An Inquiry into the Nature and Causes of the Wealth of Nations (ed, Campbell and Skinner, 1976; 
rst edn., London, 1776), p. 443. 
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world, by impeding the efficient functioning of the great global economic 
mechanism. ‘9 

From the standpoint of international law, this line of reasoning had one 
outstandingly important implication. It implied a complete reversal of the 
very nature of the rights and duties of States, as they had been laid down by 
Wolff and Vattel. It was no longer possible, under this system, to see the 
national interest, or the ‘perfection’, of each individual State as the basic 
mainspring of the law of nations. There would have to be a radical shift of 
emphasis from the sovereignty and independence of individual States to the 
promotion of a single global community in the true sense of the word. 
International law would have to shift its focus from a jealous guarding of 
the rights of States to be free from undue interference by other States, to a 
concern with the duties of States to take the steps necessary to bring the 
global ‘mercantile republick’ into being. In essence, it was now to be the 
duty of States to sweep away the myriad barriers to freedom of trade and of 
economic activity generally on the part of individuals. They should lower 
tariff barriers and other impediments to the free flow of goods, lift burden- 
some restrictions on foreign investment, ease restraints on the free move- 
ment of labour (i.e., adopt liberal immigration and emigration policies) and 
so forth. In short, States were to function as agents in the service of the 
well-being of mankind as a whole rather than as relentless pursuers of their 
own short-term interests. 

One obvious conclusion of this new way of looking at international rela- 
tions was that it would now be necessary for States scrupulously to refrain 
from causing undue disruption to the functioning of the global ‘mercantile 
republick’, since any disturbance in trading and production patterns would 
constitute (as observed above) an injury to the world as a whole, by reduc- 
ing the efficiency of the world economic system. Failure to co-operate in the 
great enterprise of bringing the liberal economic vision to fruition, for 
whatever reason, amounted, in effect, to an act of economic warfare against 
the whole of mankind. As John Stuart Mill put it in 1844: 


It is evidently the common interest of all nations that each of them should 
abstain from every measure by which the aggregate wealth of the commercial world 
would be diminished, although of this smaller sum total it might be enabled to 
attract to itself a larger share by trade restrictions. And the time will certainly come 
when nations in general will feel the importance of this rule, and will so direct their 
approbation and disapprobation as to enforce observance of it.*° 


Nor should it be thought that the liberal political economists were by any 
means narrowly economic in outlook. On the contrary, many of the early 
classical economists, such as the French writers Jean-Baptiste Say and 


"9 See the text at n. 27, below, 

2° “Of the Laws of Interchange between Nations; and the Distribution of the Gains of Commerce 
among the Countries of the Commercial World’, in Essays on some Unsettled Questions of Political 
Economy, in Collected Works of John Stuart Mull, vol. 4 (ed. Robson, 1967; rst edn., London, 1844), 


p. 232 at p. 252. 
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Fredéric Bastiat, were active in the peace movement. After all, was not war- 
fare the most obvious and extreme form of disruption of the operation of 
the global ‘mercantile republick’? Most of the liberal political economists of 
the nineteenth century consciously saw themselves as laying the intellectual 
and material foundations for lasting peace between nations. With a bold 
optimism which is difficult to appreciate from the perspective of the late 
twentieth century, many of the classical economists and their allies 
expressed confidence that, once the nations of the world were shown that 
the path to prosperity lay in the adoption of laissez-faire economic policies 
and the consequent integration of the world into a single economic unit, the 
futility and irrationality of warfare in pursuit of petty parochial national 
interests would become apparent to all. As the minds of statesmen fastened 
ever more on the welfare of the world as a whole, and ever less on the petty 
pursuit of short-range self-interest, political rivalry and warfare would 
naturally fade away.*’ Mill, for example, hailed international trade as ‘the 
principal guarantee of the peace of the world’ and expressed the confidence 
that, even as he was writing, it was rapidly rendering warfare obsolete.?* 
The British politician Richard Cobden perhaps best personified this inti- 
mate connection between the campaigns for freedom of trade and world 
peace.*3 He is most commonly remembered as a crusader for free trade. But 
his original interest had been in the peace movement; and his campaign on 
behalf of free trade was undertaken with that larger goal in mind. Small 
wonder, then, that he could proclaim with confidence that ‘free trade is the 
international law of God’.*4 

It is true that the classical liberal economists themselves did not, for the 
most part, trouble to translate their theories directly into juridical terms. 
They did not feel an urgent need to do so because, in their heady optimism, 
they believed that, in the course of time, their ideas would come to prevail 
through the sheer strength of their intrinsic merit and the ever-increasing 
evidence of the prosperity to which they would give rise.*5 Conversely, the 
majority of international lawyers did not by any means rush to transform 
their basic doctrines along the lines suggested by the political economists. 
By the nineteenth century the basic positivist structure of international 
legal theory, as received from Wolff and Vattel, was too firm to crumble in 
the face of the new ideas. The majority of writers continued to endorse the 
traditional view that it was the sovereign right of each State to decide for 


* For a very thorough survey of the connection between the theories of the political economists of 
the nineteenth century and ideas about war and peace, sce Silberner, The Problem of War in Nineteenth 
Century Thought (trans. Krappe, 1946). 

** Mill, Panciples of Political Economy, in Collected Works of John Stuart Mill, vol. 4 (ed. Robson, 
1965; 1st edn., London, 1848), p. 594. 

*3 On Cobden’s ideas about international relations, see generally Dawson, Richard Cobden and 
Foreign Policy: A Critical Exposition, with Special Reference to Our Day and its Problems (1926). On 
Cobden’s life, career and ideas generally, see Edsall, Richard Cobden: Independent Radical (1986); and 
Hinde, Richard Cobden: A Victorian Outsider (1987). 


** Viner, “The Intellectual History of Laissez Faire’, Law and Economics, 3{1960), p. 45 at p. 61. 
*5 See the text at n. 20, above. 
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itself, on the basis of its own perceived self-interest, whether it would or 
would not trade with other States. 

Nevertheless, from the late nineteenth century this traditional view 
began to come under increasing challenge from within the international 
legal fraternity. A minority of lawyers, who saw themselves as a kind of 
international legal avant-garde, sought to pioneer a transformation of their 
discipline in the direction indicated by the liberal economists. A notable 
figure in this movement was the French writer Albert Geoffre de la Pra- 
delle, who concluded that, contrary to the traditional (and, in his view, now 
outdated) norms of international law, China did not have the right to pur- 
sue a policy of economic isolation vis-a-vis the rest of the world. By playing 
the miser and obstinately withholding its wealth from the stream of world 
commerce, China, in la Pradelle’s view, was injuring the world as a whole 
by violating what he termed its duty of international ‘solidarity’, i.e., its 
duty to co-operate with other States in raising the standard of living of man- 
kind generally, in the way explained by the liberal political economists.”? 

One of the most instructive contrasts between the traditional and the 
newer approaches to customary international law concerned the question of 
economic warfare. Around the beginning of the twentieth century, the phe- 
nomenon of organizing boycotts on political grounds began to come into 
use, most notably in China, beginning in 1905 with the US as the target (in 
response to restrictive immigration measures) and in the Ottoman Empire in 
1908-9 (in response to the Austrian annexation of Bosnia-Herzogovina).”° 


26 See, for example, de Martens, Précis du droit des gens moderne de l'Europe fondé sur les traités et 
Pusage (1831), vol. 1, pp. 310-12, for an affirmation of the ‘incontestable right’ of States to refuse to 
trade with other States if they so choose. See also Halleck, /ntesnational Law or Rules Regulating the 
Intercourse of States in Peace and War (3rd edn., by Baker, 1893), vol. 1, pp. 453-4, for a contemp- 
tuous dismissal of any contention that China or Japan was under a Jegal duty to enter into commercial 
relations with other States. 

27 La Pradelle, ‘La Question chinoise’, Revue générale de droit international public, 8( 1900), p. 272. 
For views of other international law writers to the same general effect, see von Liszt, Le Droit inter- 
national: exposé systématique (trans. Gidel, 1927, fram gth German edn., 1913), pp. 74-5; Mérign- 
hac, Traité de droit public international (1905), vol. 1, pp. 256-8; and Piédelitvre, Précis de droit 
international public (1894), pp. 471-2. 

8 On the 1905 boycott by the Chinese against the US, see Hunt, The Making of a Spectal Relation- 
ship: The United States and China to 1914 (1983), at pp. 235-41; McKee, Chinese Exclusion versus the 
Open Door Policy 1900-1906: Clashes over China Policy in the Roosevelt Era (1977), pp. 193-25; and 
Ts’ai, ‘Reaction to Exclusion: The Boycott of 1g05 and Chinese National Awakening’, Historian, 39 
(1976), p. 95. For a general history of Chinese boycotting, see generally Remer, A Study of Chinese 
Boycotts with Special Reference to their Effectiveness (1933). On the boycott in the Ottoman Empire 
against Austria, see Quataert, Social Disintegration and Popular Resistance in the Ottoman Empire 
(1983), pp. 121-45. The word ‘boycott’ comes from the experiences of one Captain Charles Cunn- 
ingham Boycott, an oppressive agent in Ircland for an absentee English landowner, who was subjected 
to total ostracism by the angry tenants of County Mayo in the early 1880s. For an account of this inci- 
dent (probably somewhat embroidered) see Davitt, The Fall of Feudalism in Ireland (1904), 
pp. 274-9. The first writer to give scrious attention to the boycott as a weapon of political struggle on 
the international scene was apparently the Indian philosopher and political theorist Aurobindo Ghose at 
the end of the nineteenth century. For an interesting description of his thought in this regard, see 
Varma, The Political Philosophy of Sn Aurobindo (1960), pp. 240-7. For one of the most perceptive 
analyses of the phenomenon from the Western standpoint, see Pinon, ‘Une Forme nouvelle des luttes 
internationales: le boycottage’, Revue des deux mondes, 51 (1909), P. 199. 


SIOZ ‘EI Jaquiajdag Uo MOSsRID Jo AjISIOAIUL) Ie /S1O'sTeuINOlpso}xo[IgAq//:dyjy Wo popeopUMog 


BOYCOTT AND THE LAW OF NATIONS 121 


International lawyers of the traditional stripe, like Vattel before them and 
the International Court later, saw no objection to the practice, on the 
ground that there was no legal duty on the part of States to trade with one 
another to begin with.*? A more perceptive analysis of the question, 
though, came from the French lawyer Paul Fauchille in the 1920s. He 
pointed out that the answer given to the question of the legality of boycot- 
ting depended on which of two possible approaches one took to the broader 
issue of the nature of international society as a whole. If one emphasized, as 
the traditional law did, the independence of States, then the conclusion 
would follow that a refusal to trade, for whatever reason, would be permiss- 
ible because it would be within the sovereign right of the State concerned. 
If, on the other hand, one started, as la Pradelle did, from a premiss 
emphasizing the interdependence of States, then the conclusion would be 
different. Here, as the classical political economists had pointed out, a prac- 
tice such as boycotting would not be permissible because, as observed 
above, it was the duty of States to remove barriers to trade, not to impose 
them. (Fauchille, incidentally, placed himself in the traditionalist camp.)°° 

The definitive summation of the purported principle of ‘solidarity’ came 
from Robert Redslob of the University of Strasbourg during the 1930s. In 
the spirit of the classical political economists and of la Pradelle, he stressed 
that the idea of ‘solidarity’ was founded upon the fact of ever-increasing 
interdependence among States, More specifically, he held that it has two 
principal aspects: mutual aid by States of one another, and the exchange of 
goods (this latter being rooted in the international division of labour). In 
Redslob’s opinion, it was now necessary for modern international law to 
reverse the old priority set by Wolff and Vattel in the eighteenth century 
and to hold that, contrary to their views, a State’s duties to the international 
community at large should now take precedence over its own parochial and 
short-term interests. He denounced the ‘pscudo-morality’ of utilitarianism, 
with its emphasis on the single-minded pursuit of national self-interest, in 
favour of a more cosmopolitan and humanitarian outlook.3! 

Of a similar turn of mind was the American lawyer Ellery C, Stowell. In 
a spirit reminiscent of Cobden, he argued that the purpose of international 
law should be not merely the keeping of the peace but also the facilitating of 
mutually beneficial commercial intercourse. He condemned as ‘ill-advised’ 
the attempt by international lawyers ‘to adopt the doctrine of absolute 
sovereignty as the a priori basis of our system’ .3 

*9 See, for example, Baty, International Law (1909), pp. 64-71, in which the author says (at 
pp. 65-6): ‘It is indeed difficult to understand the objections brought against the . . , principle of the 
boycott. That persons who strongly disapprove of the character and acts of another should bind them- 
selves to have no intercourse with him, and to unite others with them in that course, seems the most 
natural thing in the world. . . .’ See also, to this same general effect, Lauterpacht, ‘Boycott in Inter- 
national Relations’, this Year Book, 14 (1933), p. 125 at pp. 139-40. 

*° Fauchille, Yraité de droit international public (1926), vol. 1, part 1, pp. 487-8, 

® Redslob, Les Principes du droit des gens moderne (1937), Pp. 174-91. 


3 Stowell, faternational Law: A Restatement of Principles in Conformity with Actual Practice 
(1931), Pp. 137-41. 
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Beliefs of this kind were, in the meantime, finding a ready audience 
among certain statesmen, and particularly Americans. President Woodrow 
Wilson, whose views on this matter were widely shared by his fellow- 
countrymen, believed that an important cause of the First World War had 
been the economic nationalist policies of the European States and the bitter 
rivalries which they had fostered.33 He accordingly included among his 
famous Fourteen Points of January rg18 ‘the removal, so far as possible, of 
all economic barriers and the establishment of an equality of trade con- 
ditions’ among member States of the proposed League of Nations.3+ In this 
same vein, he included among his five Additional Points later that year a 
proposal for an express prohibition on ‘selfish economic combinations or 
any form of economic coercion’ by League members against one another,35 
(In the event, however, the League of Nations Covenant did not include a 
strong commitment of this kind to the general removal of economic barriers 
between states. )3° 

During the period between the two World Wars, there were two 
notable areas in which concerns of this kind manifested themselves. First 
was that of access by States to supplies of vital raw materials. Fears were 
expressed that, unless the ‘have-not’ States (as they were known) could 
be guaranteed access to essential raw-material supplies, the seeds of 
future wars would be sown.*” Japan, clearly a charter member of this fra- 
ternity, duly became a leading advocate of international guarantees of 
access to essential raw materials.3° In language clearly reminiscent of la 
Pradelle, the Japanese Government endorsed the proposition that ‘it is 
the great duty of every government today to open wide its economic 
doors, and to extend to all people free access to what is vital to existence, 


33 Hogan, Informal Entente: The Private Structure of Cooperation in Anglo-Amencan Economic Dip- 
lomacy, 1918-1928 (1977), at pp. 13-14. For Wilson's views on the subject of international economic 
relations generally, see Diamond, The Economic Thought of Woodrow Wilson (1943), pp. 131-92; and 
Link, Woodrow Wilson: Revolution, War, and Peace (1979), pp. 72~103. 

34 Wilson, ‘Address to the Congress, on the Conditions of Peace, January 8, 1918’, in Scott (ed.), 
President Wilson’s Foreign Policy: Messages, Addresses, Papers (1918), p. 354 at pp. 359-60, 

35 Link, op. cit. above (n. 33), at p. 86 fn. 

3© Article 23 (e) of the Covenant committed member States to securing and maintaining ‘freedom of 
communications and of transit and equitable treatment for the commerce’ of other League members; 
but it made this obligation ‘[s]ubject to and in accordance with the provisions of international Conven- 
tions existing or hereafter to be agreed upon’. The Permanent Court held in the case of Railway Traffic 
between Lithuania and Poland, PCIF, Series A/B, No. 42 (1931), that Article 23 (e) did not itself 
require States to do these things, in the absence of other, independent, treaty obligations. On efforts 
which the League of Nations undertook during its existence to promote free trade, see League of 
Nations, Commercial Policy in the Interwar Period: International Proposals and National Policies 
(1942); and Rappard, Post-war Efforts for Freer Trade (1938). 

37 See, for example, Darvall, The Price of European Peace (1937); Dulles, War, Peace and Change 
(1939); Simonds and Emeny, The Great Powers in World Politics: International Relations and Econ- 
omic Nationalism (1935); and Smith, The Strategy of Minerals: A Study of the Mineral Factor in the 
World Position of America in War and Peace (1919). 

38 For a highly informative (though unsympathetic) account of the Japanese position on this issue 
during the 1g20s, see Young, Japan's Special Posttion in Manchuria: Its Assertion, Legal Interpretation 
and Present Meaning (1931), pp. 298-326. 
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and thus to save the more unfortunate from unnatural misery and discrimi- 
nation’ .%° 

The second area of concern was economic warfare, and specifically the 
practice of boycotting. The League of Nations was compelled to turn its 
attention to this question after the Japanese invasion of Manchuria in 1931. 
One of China’s responses to the invasion took the form of a boycott by the 
Chinese population of Japanese goods. In the debates in the League over 
the crisis, Japan condemned the boycott as an act of hostility for which the 
Chinese Government, in its view, was legally responsible.4° No judicial 
pronouncement was ever made on this point, but it is of some interest to 
note briefly the general approach that the political organs of the League 
took towards the matter. The fact-finding body which it despatched to the 
Far East (the Lytton Commission, named after its chairman) carefully dis- 
claimed any intention of pronouncing on the legality of the boycott under 
international law, turning its attention instead to the methods used to 
enforce the boycott and the role of the Chinese Government in organizing 
it.#’ The fact is, though, that the question of the extent of participation by 
the Chinese Government could hardly have been relevant except on the 
tacit assumption that boycotting was, in at least some sense, wrongful. This 
tacit assumption of illegality was apparent throughout the debates in the 
League. In the League Council, for example, the approach taken by Well- 
ington Koo (a future judge of the ICJ) was to argue not that boycotting was 
lawful per se but rather that it was justified in this particular case as a 
measure of self-defence or reprisal against Japan for its prior unlawful act of 
invasion.*” The Assembly of the League substantially endorsed this view in 
1933, by characterizing the boycott as a reprisal.43 It would perhaps be 
unwise to read too much legal significance into such a finding by a political 
body in the heat of a crisis. Nevertheless, the affair is an instructive illus- 
tration of a widely shared, if still somewhat vague, feeling that acts of econ- 
omic hostility such as boycotting were in principle wrongful. 

Ideas of this kind were soon to become central to the legal ordering, or 
re-ordering, of international society generally. As in the aftermath of the 
First World War, the Americans took the most forthright stance. The key 
figure now was Cordell Hull who, during his tenure as Secretary of State 
from 1933 to 1944, was a tireless crusader for the twin—and, in his view, 
inseparable—causes of free trade and peace, Hull was a thorough-going 

39 Ibid., at p. 307. 
*° League of Nations Official Journal, 14 (1932), p. 1872. 
** Report of the Commission of Enquiry (Lytton Commission), LN Doc. C.663.M.320.1932.VII 


(1932), at p. 120. The Commission pleaded that ‘this problem should be considered at an early date and 
regulated by international agreement’: ibid. 


*° League of Nations Official Journal, 13 (1932), pp. 1883-4. 

*3 ‘Report Provided for in Article 15, Paragraph 4 of the Covenant, Submitted by the Special Com- 
mittee of the Assembly in Execution of Part III (Paragraph 5) of the Resolution of March 11th, 1932, 
and Adopted by the Assembly on February 24th, 1933’, ibid., Special Supplement 112 (1933), at 
pp. 56, 72. For an excellent account of the League’s consideration of the boycott aspect of the Manchur- 


ian crisis, see Willoughby, The Sino-Yapanese Controversy and the League of Nations (1935), 
pp. 604-22. 


SIOZ ‘E] Jaquiajdag uo MOSsRID Jo AjISIOAIUL) Ie /S1O'seuINOlpso}xo[IgAq//:dyjy Wo popeopuMog 


124 BOYCOTT AND THE LAW OF NATIONS 


Cobdenite, believing that free trade was, as he put it, ‘the spear-point of 
peace’.*+ The Atlantic Charter of August 1941, which set out many of the 
basic principles which the UN Charter would later embody, reflected these 
concerns (although not as strongly as Hull would have liked). One of the 
principles stated in it was ‘the desire to bring about the fullest collaboration 
between all nations in the economic field .. .’. Another was the goal of 
furthering ‘the enjoyment by all States . . . of access, on equal terms, to the 
trade and to the raw materials of the world which are needed for their econ- 
omic prosperity’.*5 

These concerns duly found their way, at least in a very general fashion, 
into the UN Charter in 1945. One of the purposes of the organization, as 
stated in Article 1, ts ‘[t]o achieve international co-operation in solving 
international problems of an economic . . . character’. Article 55 confirms 
this goal by stating it to be the duty of the UN to promote ‘higher standards 
of living, full employment, and conditions of economic and social progress 
and development’. In Article 56, the member States pledge themselves ‘to 
take joint and separate action’ in co-operation with the organization to 
achieve these ends. It is true that the UN Charter does not expressly link 
these economic concerns with the organization’s principal function, the 
safeguarding of international peace; but it is apparent from the historical 
circumstances surrounding the formation of the post-1945 world order that 
these two aspects of international life were intimately related. 

The basic idea, broadly speaking, was to promote a truly durable peace 
on the basis of material prosperity, in the manner foreseen by the classical 
liberal economists. There was no longer an optimistic assumption, how- 
ever, that this state of affairs would come about naturally. A degree of guid- 
ance was clearly called for. The basic strategy was to effect a sharp 
separation between the political and the economic spheres of international 
relations, with each sphere to be guided by norms, and equipped with insti- 
tutional structures, appropriate to its nature. As a result, economic rela- 
tions between States would be insulated, to the greatest extent possible, 
from political relations, and thereby be set free to take their own ‘natural’ 
course.*° 


44 The Memoirs of Cordell Hull (1948), p. 525. On the strongly Cobdenite outlook of Hull, see Gad- 
dis, The United States and the Origins of the Cold War 1941-1947 (1972), at pp. 18-23; and Allen, 
‘The International Trade Philosophy of Cordell Hull’, American Economic Review, 43 (1953), P. Tor. 

45 Atlantic Charter, 14 August 1941, UK/US: Royal Institute of International Affairs, United 
Nations Documents 1941-1945 (1946), at pp. 9-10. On the drafting of the economic provisions of the 
Atlantic Charter, see Dallek, Franklin D. Roosevelt and American Foreign Policy, 1932-1945 (1979), at 
pp. 281-5; Gardner, Sterting-Dollar Diplomacy in Current Perspective: The Origins and Prospects of 
our International Economic Order (3rd edn., 1980), pp. 40-53; and Langer and Gleason, The Undec- 
lared War 1940-1941 (1953), at pp. 682-8, ; 

4© The most explicit legal articulation of this principle appears in the Articles of Agreement of the 
International Bank for Reconstruction and Development (World Bank), 27 December 1945: United 
Nations Treaty Series, vol. 2, p. 134. Article 3(5)(8) stipulates that loan arrangements are to be made 
‘with due attention to considerations of economy and efficiency and without regard to political or other 
non-economic influences or considerations’. Article 4(10) provides that ‘[o]nly economic considerations’ 
shall be relevant to the lending decisions made by the Bank. On the difficult problems to which these 
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The political component of this post-war order was centred upon the 
UN, which was based upon the traditional principle of the sovereign 
equality of States, substantially as inherited from Wolff and Vattel. The 
primary function of the UN was to keep the peace in the narrow sense of 
that term, by dealing, through its collective security apparatus, with emer- 
gencies in the form of actual outbreaks of violence (or threats thereof). In 
addition, the UN Charter imposed upon States, in Article 2(4), a basic 
minimum standard of neighbourly conduct: they were to refrain from the 
threat or use of force. 

In the sphere of economic relations, on the other hand, the standard of 
conduct expected of States was to be distinctly higher. Here, the dominant 
ethos would be that of co-operation, in the spirit of the principle of ‘solidar- 
ity’ as expounded by la Pradelle, Redslob and Stowell. In place of the 
rivalry and ruthless pursuit of self-interest that was all too characteristic of 
political relations, the stress in the economic realm would be on co- 
operation in the common cause of advancing the material well-being of 
mankind as a whole. More broadly, this ethos of co-operation in the cause 
of prosperity would be the principal guarantor, in the long run, of world 
peace, as the siren-call of material wealth increasingly lured nations away 
from petty political jealousies, in the way that the classical economists of 
the previous century had foretold.47 

The principal institution of the economic system, analogous to the UN in 
the political sphere, was to have been the International Trade Organization 
(ITO). According to its constitutional instrument, the Habana Charter of 
1948, the ITO was to oversee such areas of international economic life as 
tariffs, unfair trading practices, foreign investment, commodity agreements 
and State trading.*® It was to be equipped with a general conference of all 
the member States, analogous to the UN General Assembly, and was also 
to have a dispute-settlement mechanism. In the event, the ITO never came 
into existence, because of the ironic failure of the US, its principal sponsor, 


provisions gave rise in the 1960s in the context of World Bank lending to South Africa and Portugal, sec 
Mason and Asher, The World Bank since Bretton Woods (1973), pp. 586~91; and Bleicher, ‘UN v. 
IBRD: A Dilemma of Functionalism’, /nternational Organization, 24 (1970), p. 31. 

‘7 On the importance of a global, open-door economic order as a vital component of world peace, in 
the broad sense, in the post-World War If order, see generally Baldwin, op. cit. above (n. 8), at 
pp. 206-10; Gaddis, op. cit. above (n. 44), at pp. 18-23; Maier, Jn Search of Stability: Explorations in 
Mstorical Political Economy (1987), pp. 121-52; Kolko, The Politics of War: The World and United 
States Foreign Policy, 1943-1945 (1968), at PP. 242-79; Pollard, Economic Security and the Origins of 
the Cold War, 1945-1950 (1985), at pp. 1-0, 243-53; Eckes, Jr, ‘Open Door Expansionism Reconsi- 
dered: The World War II Experience’, Journal of American History, 59 (1973), p. 909; Gilpin, ‘Econ- 
omic Interdependence and National Security in Historical Perspective’, in Knorr and Trager (eds.), 
Economic Issues and National Security (1977), p. 19 at PP. 45-53; and Pollard ‘Economic Security and 
the Origins of the Cold War: Bretton Woods, the Marshall Plan and American Rearmament, 
1944~1950', Diplomatic History, 9 (1985), p. 271. 

48 Habana Charter, 21 March 1948, UN Doc. E/Conf. 2/78 (1948). On the provisions of the Habana 
Charter generally, see Brown, The United States and the Restoration of World Trade: An Analysis and 
Appraisal of the ITO Charter and the General Agreement on Tariffs and Trade (1950); Wilcox, A 
Charter for World Trade (1949); and Fawcett, ‘The International Trade Organization’, this Year Book, 
24 (1947), p. 376. 
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to ratify the Habana Charter.*9 In its place (though far less sweeping in its 
coverage) was the General Agreement on Tariffs and Trade (GATT) of 
1947.5° In addition, a variety of other functional organizations were estab- 
lished to promote co-operation in such areas as international monetary 
relations (the International Monetary Fund, or IMF), civil aviation 
(the International Civil Aviation Organization, or ICAO), agriculture (the 
Food and Agriculture Organization, or FAO) and maritime matters (the 
Intergovernmental Maritime Consultative Organization, or IMCQ). 
Despite the still-birth of the ITO, therefore, the basic vision of a post-war 
international system organized into two more or less distinct spheres—the 
political and the economic—remained essentially intact. 

The founding fathers of this post-World War II system of world order 
did not outlaw economic warfare explicitly and directly. In fact (as will be 
seen in further detail in Section III below), the Western countries have 
consistently opposed efforts by Third-World States to promulgate such a 
direct prohibition.5* It would be very wrong to conclude, however, that the 
Western countries have been opposed, in principle, to restrictions upon the 
waging of economic warfare. Quite the opposite is the case, as we are now 
in a position to appreciate. In the Western scheme of things, an express 
prohibition against economic warfare is not objectionable in principle. 
Rather, it is unnecessary, in the light of the general nature of the dual sys- 
tem of international relations—political and economic—that was instituted 
in the rg4os. If economic and political relations could be kept rigorously 
separate from one another, then there would still be ample room for dis- 
putes to arise within the economic sphere (e.g., disputes over allegations of 
unfair trading practices, such as dumping). But there would be no scope, 
ideally at least, for disruptions of economic relations in connection with 
political disputes. 

As part of this same basic policy, the Western countries have been simi- 
larly reluctant to allow matters of economic relations to intrude into the pol- 
itical sphere. They have therefore preferred to deal with questions of 
economic relations on their own terms (i.e., as technical economic matters) 
and to avoid politicizing them.5? For this reason, the Western States have 
consistently opposed all attempts to interpret concepts of a political nature 
such as force and aggression as encompassing economic warfare. But this 
opposition to the intertwining of economic and political issues should not 
be confused with opposition in principle to the restricting of economic war- 


49 On the failure of the Habana Charter to enter into force, see generally Diebold, The Exd of the 
International Trade Organization (1951). On the opposition to it which developed in the US and other 
countries after the drafting, see Gardner, op. cit. above (n. 45), at pp. 369-78. 

5° 30 Octaber 1947: United Nations Treaty Series, vol. 55, p- 194. Strictly speaking, the GATT isa 
treaty and not an organization, as the ITO was intended to be. In fact, however, the GATT system 
functions, for all intents and purposes, as if it were a true international organization. For the purposes of 
this discussion, the distinction is not material. 

5' See the text at n. 104, below. 

5? Seen. 126, below. 
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fare. On the Western view, there has simply been no need to posit the exis- 
tence of an explicit and autonomous rule of customary international law for- 
bidding economic warfare, not because no such principle exists, but rather 
because it emerges naturally and automatically from the general legal and 
institutional structure of the post-war world. 

Precisely because the ethos of ‘solidarity’ is a characteristic of the post- 
war system of world order as a whole, it makes only a deceptively modest 
appearance in the specific texts with which lawyers are most accustomed to 
dealing. Consider the GATT, for example. It certainly does not expressly 
endorse the principle of ‘solidarity’ in the sweeping form in which la Pra- 
delle and Redslob had stated it. On its face, it confines itself instead to the 
apparently more modest goal, as expressed in the preamble, of bringing 
about ‘the elimination of discriminatory treatment in international 
commerce’. It is important, however, to appreciate that this concept of 
non-discrimination is best seen not as a substitute for, but rather as an 
implementation of, the basic ethos of ‘solidarity’. It is essentially the 
expression, in modern juridical terms, of a rich complex of ideas and ideals 
which are fundamentally economic in character. 

Turning to the question of economic warfare in particular, it is clear that 
practices such as the mounting of boycotts on political grounds are just as 
incompatible with the principle of non-discrimination in the GATT as they 
were with the idea of ‘solidarity’ in times past. The most relevant specific 
provision of the GAT'T in this regard is Article XI, which bans ‘prohibi- 
tions or restrictions . . . on the importation of any product of... any 
other contracting party or on the exportation . . . of any product destined 
for the territory of any other contracting party’. It is true that the divorce 
between political and economic relations, as reflected in the GATT, is by 
no means complete. The most noteworthy exception to this general policy 
is the presence of a national-security exception in Article XXI, permitting a 
State party to derogate from the basic GATT rules when ‘it considers it 
necessary for the protection of its essential security interests . . . in time of 
war or other emergency in international relations’. It is clear, however, that 
this national-security provision is an exception to the general policy of the 
GATT. 

During the 1980s, several occasions arose for a confirmation and reaffir- 
mation of the basic policies of the GATT—and, by extension, of the struc- 
ture of the post-1945 system of world order generally. One such 
opportunity presented itself in 1982, as a result of complaints made by 
Argentina about the imposition of economic measures against it by States 
sympathetic to the UK during the Falklands conflict of that year. The 
essence of Argentina’s contention, supported by a number of Third-World 


53 On Article XXI of the GATT, see Jackson, World Trade and the Law of GATT (A Legal Analysis 
of the General Agreement on Taniffs and Trade) (1969), pp. 748-52; and Knoll, ‘The Impact of Secur- 
ity Concerns upon International Economic Law’, Syracuse Journal of International Law and Com- 
merce, 11 (1984), p. 567 at pp. 581-607, 
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countries, was that measures of that kind were violations of the GATT, 
because they were imposed on political, rather than bona fide economic, 
grounds.*+ In response, the GATT ministerial declaration of November 
1982 contained a statement that contracting States were ‘to abstain from 
taking restrictive trade measures of a non-economic character, not consist- 
ent with the General Agreement’.55 

That this policy of keeping economic relations separate from political 
ones is something to be taken seriously within the context of the GATT 
became apparent from the results of two claims which Nicaragua raised 
against the US. The first concerned action taken by the US in 1982 to 
deprive Nicaragua of its right to export a certain quota of sugar for sale in 
the high-price American market. There was no doubt that the action had 
been taken on political, rather than economic, grounds. In 1984, a GATT 
panel upheld Nicaragua’s complaint that the measure violated the GATT 
principle of non-discriminationS® (although the US refused to reinstate the 
quota, precisely on the ground that broader considerations than economic 
ones were involved in the dispute) .5” 

More instructive was the second Nicaraguan complaint in GATT against 
the US, concerning the trade boycott instituted in 1985—the same issue 
with which the International Court had dealt so summarily, as observed 
above, from the standpoint of general customary international law. As it 
happened, the GATT panel was not able to pronounce upon the merits of 
Nicaragua’s claim, because the US invoked the national-security exception 
of the GATT as a justification. The panel did, however, caustically note in 
its report in 1986 that boycotts ‘such as the one imposed by the United 
States, independent [sic] of whether or not they were justified under 
Article XXI, run counter to the basic aims of the GATT, namely to foster 
non-discriminatory and open trade policies, to further the development of 
the least-developed contracting parties and to reduce uncertainty in trade 
relations’.5* It went on to express the hope that States would not make use 
of their rights under the national-security exception—a provision that 
clearly is political rather than economic in character—until they had ‘care- 
fully weighed’ their security needs, on the one hand, against ‘the need to 
maintain stable trade relations’, on the other.59 


54 GATT Focus, June 1982, at p. 4. 

55 Basic Instruments and Selected Documents, Supplement No. 29, at pp. 9, 11. On the relevance 
of the GATT norms to the Falklands conflict, see Mayall, ‘The Sanctions Problem in International 
Economic Relations: Reflections in the Light of Recent Experience’, /nternational Affairs, 60 (1984), 
p- 631 at pp. 635-7. 

5° ‘United States Imports of Sugar from Nicaragua: Report of the Panel’, Basic Instruments and 
Selected Documents, Supplement No. 31, at p. 67. This case has the distinction of constituting the 
only formal finding, to date, of the illegality of an act of economic warfare. Concerning this case sec 
Knoll, loc. cit. above (n. 53), at pp. 598-9, 603-6. 

57 GATT, GATT Activities in 1984, at p. 39. 

88 GATT Doc. L/6053 (1986), at p. 18. 

5° Ibid. 
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The International Court, in dealing with the same incident the same 
year, expressed no such need for a ‘careful weighing’ of competing political 
and economic interests. The probable reason is that (as noted above) it was 
considering the question exclusively from the political standpoint. That is 
to say, it was concerned only with the question of the infringement of sover- 
eign rights, through such means as intervention in internal affairs and the 
use of force. The Court in effect conceded as much in its judgment by 
tersely noting that questions of breaches of the GAT'T were outside its jur- 
isdiction and that, in any event, the GATT had only been ‘referred to in 
passing’ by the counsel for Nicaragua. 

It is clear, then, that the Court also did not consider (although arguably 
it could have) the crucial questions arising from the broader significance of 
the GATT—.e., the issues raised not by the text of the agreement con- 
sidered in isolation, but rather by the role that the GATT plays in the 
larger programme of bringing order and stability to international relations 
generally.°' If the International Court had endorsed the Western liberal 
strategy for promoting world peace in its fullest sense, instead of concen- 
trating on narrower issues such as intervention and the use of force, it 
would have reached a different conclusion on the legality of the trade boy- 
cott. It would have recognized the existence of a general principle that 
States should keep their economic relations insulated as carefully as poss- 
ible from their political ones—a general principle whose specific form is a 
duty of non-diserimination in economic relations on political grounds, and 
whose clear implication is that economic warfare is, at least in principle, 
impermissible. 


III. Tue Socrtarist ApPprRoacuH: FROM ‘CAPITALIST 
ENCIRCLEMENT’ TO NON-DISCRIMINATION 


The evolution of the socialist countries’ position on the legality of econ- 
omic warfare may be treated more briefly than that of the Western States. 
The economic policies of the socialist States are rooted not in the classical 
liberal tradition of Adam Smith and his followers, but rather, in terms of 
doctrine, on the labour theory of value as expounded by Karl Marx in the 
nineteenth century and, in practice, on the central planning system inau- 
gurated by Stalin in the USSR in the 1920s and 1930s. 

The liberal and the socialist views of international economic relations, 
however, are, in certain significant respects, not so incompatible as some 
might initially suppose. It is true that Marx himself had little interest in the 


°° Nicaragua v. US, loc. cit. above (n. 2), at p. 126, para. 245. 
* See the text at n. 46, above. 
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question of free trade among States. It is true too that the Stalinist sys- 
tem of central planning has tended to make the socialist economies highly 
autarkic.°3 More significant for present purposes, however, is the fact that 
the socialist countries have been consistent advocates of a general norm of 
non-discrimination in international economic relations. The socialist 
States also share with their Western counterparts a reluctance to endorse 
the existence of an explicit norm of customary international law prohibit- 
ing economic warfare. They have generally provided passive support for 
Third-World initiatives of this kind (which will be discussed in the fol- 
lowing section), but they have carefully refrained from taking the lead in 
them,°+ 

There is one major difference between the socialist position in this 
area and the Western one. To the socialist countries, the principle of 
non-discrimination in economic relations (as well as, more broadly, the 
principle of divorcing economic relations from political ones) is essen- 
tially an autonomous concept. It is true that the socialist countries 
speak of international economic relations in terms of such general prin- 
ciples as the ‘international division of labour’ and the ‘principle of 


® Marx expressed contempt for the materialistic obsession of the bourgeoisie with what he called 
‘that single, unconscionable freedom’ known as free trade: Marx and Engels, ‘Manifesto of the Commu- 
nist Party’, in Karl Marx and Friedrich Engels: Selected Works in One Volume (1968; 1st edn., Lon- 
don, 1848), p. 31 at p. 38. The context in which these remarks appear, however, is a general 
denunciation of bourgeois practices. Marx did not ever devote significant attention to the subject of 
international trade. 

63 On Stalin’s programme of economic autarky, see generally Day, Leon Trotsky and the Politics of 
Economic Isolation (1973); and Parrott, Politics and Technology in the Soviet Union (1983), pp. 19-75. 
On the general tendency of centrally planned economies towards autarky, sec Viner, International 
Trade and Economic Development (1953), PP. 74-93; and Neuberger, ‘Central Planning and its Lega- 
cies: Implications for Foreign Trade’, in Brown and Neuberger (eds.), International Trade and Cen- 
tral Planning: An Analysis of Economic Interactions (1968), p. 349- 

64 The socialist countries have consistently given the highest priority in international circles to the 
restricting of the use of military force, as opposed to ‘economic aggression’, indirect aggression and the 
like. The original proposal by the Soviet Union for a definition of aggression, for example, dealt only 
with aggression by direct armed force: UN Doc.A/C.1/608 (1950), reprinted in General Assembly 
Official Records, 5th Session, Annexes (Agenda Item 72), at p. 4 (1950). In response to criticism from a 
number of Latin-American countries, to the effect that the Sovict approach failed to take account of 
various forms of indirect aggression, including ‘economic aggression’, the Soviet Union modified its 
draft proposal to encompass ‘economic aggression’: UN Doc. A/AC.66/L.2/Rev.1 (1953), reprinted in 
Report of the Special Committee on the Question of Defining Aggression, General Assembly Official 
Records, gth Session, Supplement No. 11, at p. 13, UN Doc. A/2638 (1953). For the Soviet Union’s 
admission that it had taken this step in response to criticism from the developing countries, see ibid., at 
e A more recent indication of the position of the socialist countries in this regard took place in the 
course of debates over the Soviet Union’s proposal in the 1970s for a multilateral convention on the non- 
use of force. Here again, the developing countries were anxious to include a provision on economic war- 
fare. This time, the socialist States resisted the idea: see Summary Records of the 13th Mcettng of the 
Special Committee on Enhancing the Effectiveness of the Principle of Non-use of Force in International 
Relations, UN Doc. A/AC.193/SR.13 (1978), at pp. 12~13. (In the event, the UN General Assembly 
adopted a declaration on this subject in 1987, in lieu of the Soviet Union’s proposed convention: see 


n. 112, below.) 
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mutual advantage’.°5 But these ideas appear to be little more than matters 
of the most general common sense, wholly lacking the coherence, depth 
and rigour which Western liberal economic thinking has attained in this 
area over the years. 

In general, the socialist countries, while strongly supporting the con- 
cept of non-discrimination in economic relations, have shown no sign of 
subscribing to ideas of ‘solidarity’ of the kind propounded by la Pradelle 
or Redslob or Stowell. On the contrary, they not only continue to 
accept, but also strongly to insist upon, the continuing validity and fun- 
damental character of the principle of the sovereign equality of States 
which lies at the heart of traditional international law. The very purpose 
of the norm of non-discrimination, to the socialist countries, has been to 
reinforce these traditional principles, not to transform or undermine 
them. More specifically, the purpose of the norm of non-discrimination 
is to ensure that each State is left free to adopt whatever domestic econ- 
omic and social system it chooses without fearing that it will suffer from 
measures of economic discrimination by other States on that ground 
alone. 

The nature of the socialist countries’ concern on this score is readily 
apparent from a brief survey of the historical circumstances in which it 
emerged. ‘The impetus behind the concept of non-discrimination was clearly 
the desire to defeat what Stalin denounced as the policy of ‘capitalist encir- 
clement’ (i.e., economic isolation) of the Soviet Union on the part of the 
capitalist powers in the wake of the Russian Revolution.®? Concrete action 
towards this end began shortly after the Bolshevik consolidation of power, 
in the form of a policy of concluding bilateral trade agreements designed to 
preclude such measures. The first significant step in this direction was an 
agreement with the UK in March 1921, in which the two States agreed, 
inter alia, ‘not to impose or maintain any form of blockade against each 
other’ and ‘not to exercise any discrimination’ against one another’s trade, 
as compared with their treatment of third States.°% In the ensuing years, 
the Soviet Government proceeded to conclude a series of agreements con- 
taining similar commitments on the part of each party to refrain from parti- 
cipating in boycotts mounted against the other by third States. Agreements 


°5 Sec, for example, Shershnev, On the Principle of Mutual Advantage: Soviet-Amenican Economic 
Relations (trans. Shirokov, 1978). 

® The Soviet Union has stressed that the development of trade between countries is a good thing, 
provided that it results in benefits to all parties concerned and does not entail intervention in the internal 
affairs of States. Sec, for example, the statement of the Soviet Union to that effect in the Second Com- 
mittee of the UN General Assembly, General Assembly Official Records, ard Session, 2nd Committee, 
73rd mecting, at p. 214, UN Doc. AIC. 2/SR.73 (1948). 

®7 Stalin, ‘Political Report to the Central Committee, December 18 [1925]’, in Works, vol. 7: 1925 
(1954), p. 267 at p. 305. 

® Trade Agreement, 16 March 1921, Russia/UK, Article 1: British and Foreign State Papers, vol. 

114, Pp. 373; League of Nations Treaty Series, vol. 4, p. 127. 
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to this effect were reached with Turkey (in 1925),°9 Germany (in 1926),7° 
Lithuania (in 1926),”* Persia (in 1927),’* Afghanistan (in 1931),73 Estonia 
(in 1932)7* and Latvia (in 1932).75 In addition, agreements concluded with 
Germany (in 1925)7° and Latvia (in 1927)? included provisions that the 
commercial relations between the parties were to be governed solely by 
economic considerations. (More conventional provisions for MFN status 
were negotiated with Denmark (in 1923),7° Japan (in 1925),79 Norway (in 
1925),°° Estonia (in 1929)*" and Turkey (in 1931).)* 

At the League of Nations in 1931, the Soviet Union went further and 
proposed the adoption of a multilateral Pact of Economic Non-aggression, 
the essence of which was a requirement on the part of States parties to forgo 
‘any discrimination whatever’ in their economic relations with one 
another.®3 The proposal was basically designed to counter anti-dumping 
measures which various States had imposed against Soviet goods and was, 
in all probability, hardly intended to be taken seriously (as, indeed, it was 
not).°4 Even so, it can hardly be concluded that the Soviet Government was 
anything but sincere in its general campaign for a principle of non-discrimi- 
nation, 

In addition, it should be noted that, at the time that the planning was 
taking place for the institutional structure (both political and economic) of 


69 Treaty of Friendship and Neutrality, 17 December 1925, Turkey/USSR, Protocol [1]: League of 
Nations Treaty Series, vol. 157, p. 353: 

7 Treaty signed at Berlin, 24 April 1926, Germany/USSR, Article 3: ibid., vol. 53, p. 387. 

7 Treaty of Non-aggression, 28 September 1926, Lithuania/USSR, Article 4: ibid., vol. 60, p. 145. 

7 Treaty of Guarantee and Neutrality, 1 October 1927, Persia/USSR, Article 3: ibid., vol. 112, 
Pp. 275. 

ss Treaty of Neutrality and Non-aggression, 24 June 1931, Afghanistan/USSR, Article 2: ibid., vol. 
157, P. 371. 

7 Treaty of Non-aggression and Peaceful Settlement of Disputes, 4 May 1932, Estonia/USSR, 
Article 2: ibid., vol. 131, p. 297. 

78 Treaty of Non-aggression, 5 February 1932, Latvia/USSR, Article 2: ibid., vol. 148, p. 113. 

7 Treaty of Friendship, 12 October 1925, Germany/USSR, Article 1: British and Foreign State 
Papers, vol. 122, p. 707. 

7 Treaty of Commerce, 2 June 1927, Latvia/USSR, Article 1: League of Nations Treaty Series, vol. 
68, p. 321. 

it Preliminary Agreement, 23 April 1923, Denmark/Russia, Article 2: ibid., vol. 18, p.t5. 

79 Convention Embodying Basic Rules of Relations, 20 January 1925, Japan/USSR, Article 4: ibid., 


vol. 34, p. 31. a 
0 Treaty of Commerce and Navigation, 15 December 1925, Norway/USSR, Article 15: ibid., vol. 


TTP eaty of Commerce, 17 May 1929, Estonia/USSR, Article 13; ibid., vol. gq, p. 323- 

82 Treaty of Commerce and Navigation, 16 March 1931, Turkey/USSR, Article 16: Degras (ed.), 
Soviet Documents on Foreign Policy, vol. 2: 1925-1932 (1952), at p. 479- 

83 Draft Protocol of a Pact of Economic Non-aggression submitted by the Soviet Delegation to the 
Commission of Enquiry on European Union: ibid., at pp. 499-500. 

8 Kor the Soviet Union’s own explanation of the draft protocol, see Minutes of the Session of 2-5 
November 1931 of the Commission of Enquiry on European Union, LN Doc. C.910.M.478. 1931.VII 
(1931), at pp. 11~17. For the records of the discussion in the Commission, see generally ibid. For the 
report of the special committee which was appointed to examine the draft protocol, see Report by the 
Special Committee Appointed to Examine the Draft Pact of Economic Non-aggression, League of 
Nations Official Journal, 13 (1932), p. 152. For a brief account of this initiative by the Soviet Union, 
see Haslam, Soviet Foreign Policy 1930-1933: The Impact of the Depression (1983), pp. S172. 
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the post-1945 world, neither the Soviet Union itself nor the Western 
powers saw any fundamental barrier to Soviet participation in the global, 
open-door ‘mercantile republick’ which Hull and his comrades were design- 
ing. The USSR participated in the Bretton Woods conference of 1944 
which laid the foundations for the IMF and the World Bank.*5 The Habana 
Charter too was drafted with a view to accommodating the State-trading 
systems of the socialist countries. State-trading entities were enjoined to 
‘act in a manner consistent with the general principles of non-discriminat- 
ory treatment’ which formed the basis of the Charter (as of the GATT). 
More specifically, such entities were to undertake their purchasing ‘solely in 
accordance with commercial [i.e., not political] considerations’.”° So long 
as the socialist States adhered to the basic norm of non-discrimination, then 
the founding fathers of the post-World War II order saw no fundamental 
bar to their participation in the great global ‘mercantile republick’ in the 
making .°7 

In the event, the onset of the Cold War in the late rg4os upset these plans 
to integrate the socialist countries into the global economy.®® The Soviet 
Union declined to ratify the Articles of Agreement of the IMF and the 
World Bank, stood obstinately aloof from both the GATT and the ITO, 
and condemned the whole idea of a multilateral, open-door world economy 
as a vehicle for American economic domination.®9 It continued, however, 
to insist upon the validity of the principle of non-discrimination, taking 
care to contend that it was not based on the need to adopt any particular 
global economic regime (i.e., that it was not tied to the Western liberal pro- 
gramme of dismantling economic barriers between States generally) .°° 

An appropriate occasion for the continued championing of this principle 
of non-discrimination arose in the late 1940s, when the Western countries, 
led by the US, began to impose a strategic embargo against the socialist 
States (i.e., to restrict the sale of goods which might have military util- 
ity).°" The socialist countries reacted at the UN by sponsoring a resolution 


°5 Van Dormael, Bretton Woods: Birth of a Monetary System (1978), pp. 216-21. 

*© Habana Charter, loc. cit. above (n. 48), Article ag(1)(a). 

87 For the tolerant views of the US Department of State on the subject of State trading—provided 
that State traders operated on the basis of economic, rather than political, considerations—see US 
Department of State, Proposals for Expansion of World Trade and Employment, Department of State 
Publication No. 2411 (1945), at p. 17. Over the course of time, a number of socialist countries have 
become parties to the GATT (Yugoslavia, Poland, Hungary and Romania). By the late 1980s, it was 
thought that the Soviet Union itself might become a party. 

*8 For an excellent general account of the early Cold War period which accords substantial attention 
to the area of cconomic relations, see generally Paterson, Soviet-American Confrontation: Postwar 
Reconstruction and the Origins of the Cold War (1973). 

°° For an expression of the views of the socialist countries to this effect, see the statement by Poland 
in UN Economie and Social Council Official Records, 8th Session (7 February~18 March 1949), 270th 
meeting, at p. 551. 

°° For a statement by Poland to this effect, see Plenary Meetings of the General Assembly: Summary 
Records of Meetings 21 September-12 December 1948, at pp. §94-5. 

* For useful general accounts of the formative period of the strategic embargo, see Adler-Karlsson, 
Western Economic Warfare 1949-1967: A Case Study in Foreign Economic Policy (1968), pp. 22~6; 
Eckes, Jr, The United States and the Global Struggle for Minerals (1979), pp. 153-73 Paterson, op. cit. 
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in the General Assembly, unsuccessfully, to the effect that the UN Charter 
forbids ‘any discrimination in trade or credit policy which is calculated to 
apply sanctions or to influence the domestic or foreign policy of any other 
country’.9* 

Another occasion for the USSR to assert this principle presented itself 
in the mid-1970s, in the context of steps taken by the US to restore MFN 
trading status to the Soviet Union (which had been revoked in 1951). 
That restoration was made conditional, by means of the Jackson-Vanik 
amendment to the Trade Act of 1974, on the Soviet Union’s liberalizing 
of its policy on emigration.?> In the event, the Soviet Government 
rejected the condition, on the stated ground that it was unwilling to 
accept ‘a trade status that is discriminatory and subject to political con- 
ditions... ’.% 

The most recent pronouncements by the socialist countries on this ques- 
tion took place in 1985, in the course of debates in the UN Security Council 
over Nicaragua’s complaint against the US trade boycott. In the course of 
the debate, the Soviet Union noted that ‘unilateral political limitations on 
trade and arbitrary boycotts or sanctions of any kind create an atmosphere 
of tension and mistrust in international economic relations . . . ’.95 Poland 
expressed rather more forthright views on the subject (as well it might, 
since it was the object itself of various economic measures imposed by the 
US in response to its declaration of martial law of 1981). It condemned the 
American boycott of Nicaragua as ‘totally unlawful and inconsistent with 
the provisions of the Charter of the United Nations’, referring specifically 
to Articles 1 and 2.% It also attacked the boycott on the ground that it 
undermined ‘the established practice of international trade relations . . 
that political elements are not introduced into trade or commerce’.9? The 
Ukraine joined the chorus, condemning the boycott as a violation of the 


above (n. 88), at pp. 66~74; Pollard, op. cit. above (n. 47), at pp. 161-4; Wolf, US East-West Trade 
Policy: Economic Warfare versus Economic Welfare (1973), pp. 47-51; and Mastanduno, ‘Trade as a 
Strategic Weapon: American and Alliance Export Control Policy in the Early Postwar Period’, Inter- 
national Organization, 42(1988), p. 121. 

92 UN Doc. A/C.2/137 (1948). For the debates in the Second Committee of the UN General 
Assembly on this draft resolution, see generally General Assembly Official Records, 3rd Session, znd 
Committee, meetings 71-6, at pp. 185-278 (1948). 

93 10 USC §2432 (1980). 

94 Digest of US Practice in International Law, 1975, p. 538. On the Jackson-Vanik amendment 
generally, and the Soviet Union’s reaction thereto, see Caldwell, American-Soviet Relations from 1947 
to the Nixon-Kissinger Grand Design (1981), pp. 190-8; Kissinger, Years of Upheaval (1982), 
pp. 246-55, 985-98; Orbach, The American Movement to Aid Soviet Jews (1979), pp. 129~$4; Parrott, 
op. cit. above (n. 63), at pp. 259-65; Zaslavsky and Brym, Soviet-Jewish Emigration and Soviet 
Nationality Policy (1983), pp. 64-9; and Korey, ‘Rescuing Soviet Jewry: Two Episodes Compared’, 
Soviet Jewish Affairs, 5 (1975), part 1, p. 3- 

95 Security Council Official Records, goth Session, 2578th mecting, at p. 26, UN Doc. S/PV.2578 
(1985). 

9© Tbid., at p. 27. 

97 Tbid., at p. 28. 
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UN Charter, as well as of the General Assembly’s Declaration on 
Friendly Relations between States of 1970.98 

On the whole, then, it may be concluded that the socialist countries 
are in substantial agreement with the Western ones on the existence of a 
norm of non-discrimination in economic relations, although it is certainly 
true that the conceptual bases of this principle are quite different in the 
eyes of the two groups. The Western concept is ultimately economic in 
character, in the sense that it derives (as discussed in the previous sec- 
tion) from the theories and insights of the classical political economists of 
the eighteenth and nineteenth centuries. The socialist conception, in con- 
trast, is essentially juridical in nature; that is to say, it is largely indepen- 
dent of any particular set of economic doctrines and is designed, instead, 
to reinforce the sovereign rights of individual States to choose whatever 
economic system they wish. Despite this important difference, however, 
the logical implication of the socialist position, as of the Western one, is 
clear: that the waging of economic warfare for political purposes is 
impermissible. 


IV. THe Tutrp Wor.tp: ‘Economic CorERCION AND THE 
‘New INTERNATIONAL ECONOMIC ORDER’ 


Of the three principal blocs of States, the developing countries have 
been by far the most forthright in their condemnation of economic war- 
fare. The bases of their objection to the practice differ in a number of 
respects from those of both the Western and the socialist States. At the 
same time, however, there are significant points of contact. 

The Third-World countries, like the socialist ones, show no sign of 
adhering to ideas of international ‘solidarity’ based upon liberal, laissez- 
fatre economic principles.9° Instead, they echo the socialist countries in 
their powerful emphasis on the sovereign right of each individual State to 
decide for itself what kind of domestic economic, social and political 
order it will adopt, free from coercion by other States. To that end, they 
endorse, like the socialist countries, a principle of non-discrimination 
designed to safeguard that sovereign right. Article 4 of the Charter of 
Economic Rights and Duties of States of 1974, for example, provides, to 
this end: 


Every State has the right to engage in international trade and other forms of 
economic co-operation irrespective of any differences in political, economic and 


98 Security Council Official Records, 4oth Session, 2579th meeting, at p. 21, UN Doc. S/PV.2579 
(1985). On the Declaration on Friendly Relations between States, see the text at nn. 111 and 114, 
below. 


9% On this subject, see generally Krasner, Structural Conflict: The Third World against Global Liber- 
alism (1985). 
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social systems. No State shall be subjected to discrimination of any kind based 
solely on such differences .. . '°° 


At the same time, the Third-World countries share one important 
characteristic with the Western States: their opposition to economic war- 
fare is a function of a broad, comprehensive programme for the ordering of 
international economic relations generally. It is true that this programme, 
known as the ‘new international economic order’, is quite different both in 
character and in detail from the Western liberal one. Nevertheless, as will 
be discussed presently, there is a certain bond between them at a very 
general level in that both strongly stress the importance of ever-increasing 
economic interdependence among States. The ‘new international economic 
order’ is therefore, in its own way, a programme of international ‘solidar- 
ity’, albeit of a distinctly Third-World cast.*°* 

Finally, it may be noted at the outset that there is one significant respect 
in which the Third-World position differs from both the Western and the 
socialist one: that is, that the developing countries forcefully reject the idea 
that political and economic relations can be or should be kept rigorously 
separate from one another. The ‘new international economic order’, by its 
nature, is clearly an attempt on the part of the developing States to harness 
their political strength in the UN General Assembly and elsewhere for the 
transformation of the system of international economic relations. The 
general thrust of this programme, speaking very broadly, is to bring about a 
redistribution of global wealth in favour of the developing States. It may be 
added that the Third World countries have tended to couch their pro- 
gramme in distinctly juridical terms, most notably (for present purposes) in 
the form of the doctrine of permanent sovereignty over natural resources 
and of the Charter of Economic Rights and Duties of States of 1974.°° 

The campaign by the developing countries for an express prohibition 
against economic warfare has advanced on, broadly speaking, two fronts, 
one of which has borne considerably more fruit than the other. One strat- 
egy, which has been largely unsuccessful, has been to attempt to subsume 


t00 GA Res. 3281 (XXIX), General Assembly Official Records, 29th Session, Supplement No. 31, at 
p. 50, UN Doc. A/9631 (1974). See the text at n. 128, below, on the role of the Charter in the debate 
over the legality of economic warfare. 

'°t For the more or less definitive catalogue of Third-World ambitions in the sphere of international 
economic relations, see the Programme of Action on the Establishment of a New International Econ- 
amic Order, GA Res. 3202 (S-VI), General Assembly Official Records, 6th Special Session, Supple- 
ment No. 1, at p. 5, UN Doc. A/gs59 (1974). For a tiny part of the vast literature on the ‘new 
international economic order’, see Hart, The New International Economic Order: Conflict and Co-oper- 
ation in North-South Economic Relations, 1974-77 (1983); and Hossain (ed.), Legal Aspects of the New 
International Economic Order (1980). 

102 For the text of the Declaration on Permanent Sovereignty over Natural Resources, see GA Res. 
1803 (XVII), General Assembly Official Records, 17th Session, Supplement No. 17, at p. 15, UN Doc. 
A/sa17 (1962). Sce the text at n. 119, below, on the significance of the principle for the debate over the 
legality of economic warfare. For the text of the Charter of Economic Rights and Duties of States, see 
n, 100, above. See the text at n. 128, below, on the significance of the Charter for the debate over the 
legality of economic warfare. 
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economic warfare under such categories of traditional international law as 
aggression, force and non-intervention—principles germane to the area of 
political relations between States. The other, more successful, approach 
has been to justify the prohibiting of economic warfare as necessary for the 
effective safeguarding of certain rights in the economic sphere—in particu- 
lar, the right to nationalize foreign-owned property, under the juridical 
rubric of the principle of permanent sovereignty over natural resources. We 
shall look briefly at each of these strategies in turn. 

The first approach, of attempting to include economic warfare within 
such relatively familiar legal categories as aggression and, more particu- 
larly, force, has proved largely unsuccessful because of the consistent oppo- 
sition of the Western countries. (The socialist countries, in contrast, have 
given passive—but only passive—support to the developing States in this 
area.)'°3 The developed Western States have steadfastly opposed what they 
regard as the distortion of rules of law designed basically to deal with direct, 
armed force, preferring instead the strategy (as outlined above) of effecting 
a general separation of questions of economic relations from political 
ones. °* The Western attitude in this regard manifested itself as early as the 
San Francisco Conference of 1945, which drafted the UN Charter. A 
proposal by Brazil for an express prohibition against the use by States of 
‘economic measures’ inconsistent with the Charter was overwhelmingly 
rejected.*°5 Nor has there been any significant change in the Western 
States’ attitude on this point since then, even when they themselves have 
been the victims of acts of economic warfare. During the Arab oil embargo 
of 1973-4, for example, the Western States, which were the principal tar- 
gets of it, made no real attempt to attack the embargo as a violation of the 
UN Charter (although some Western writers did).'° 


*°3 Seen. 64, above, 

‘e+ See the text at n. 51, above. For a useful summary of the views of the various groups of States in 
this general area, as expressed in the debates in the UN in the early 19508 on the subject of aggression, 
see Report by the Secretary-General, General Assembly Official Records, 7th Session, Annexes (Agenda 
Item 54), at pp.t7, 74-5, UN Doc. A/2arz (1952). See also Stone, Aggression and World Order: A 
Critique of United Nations Theories of Aggression (1958), pp. 58-61, 66-8. 

5 Doc. 784, I/t/27, UNCIO Documents (1945), vol. 6, pp. 334-5. The reason for the rejection of 
the Brazilian proposal is by no means clear from the record, although the vote was certainly extremely 
lopsided (26-2). In the course of the debates, the Belgian delegate put forward the view that Brazil’s 
concern about the use of economic pressure was met by the general proviso that farce should not be used 
in ‘any . . . manner inconsistent with the Purposes of the United Nations’. The most reasonable inter- 
pretation would appear to be that the Brazilian amendment was rejected on the ground that Article 2(4), 
as drafted, does forbid the use of economic warfare if—but only if —the measures in question are sub- 
stantially equivalent to a use of military force of the kind clearly forbidden by the article. For an inter- 
pretation of Article 2(4) to this effect, see the text at n. 116, below. 

"6 See, for example, Buchheit, ‘The Use of Nonviolent Coercion: A Study in Legality under Article 
2(4) of the Charter of the United Nations’, University of Pennsylvania Law Review, 122 (1974), 
p. 983; Paust and Blaustein, “The Arab Oil Weapon—A Threat to International Peace’, American Your- 
nal of International Law, 68(1974), p. 410; and Paust and Blaustein, “The Arab Oil Weapon: A Reply 
and Reaffirmation of Illegality’, Columbia Journal of Transnational Law, 15(1976), p. 57. It would 
appear that the victims of the oil embargo would have had a valid claim against the one Arab oil State 
(Kuwait) which was a party to the GATT, but no attempt was made to raise the matter in GATT. 
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In general, whenever the States of the world have approached questions 
in this area from the standpoint of consensus, the firm Western stand has 
prevented the expansion of the concepts of aggression and force to include 
economic warfare. The consensus definition of aggression, for example, 
formulated in 1974 by the UN General Assembly, was confined to the use 
of direct, armed aggression for that reason.'°? The same has been true of 
rules relating to the use of force. At the Vienna Conference on the Law of 
Treaties in 1968-9, for example, the developing countries sought to amend 
the provision stating that treaties procured by the use of force were void, so 
as to state expressly that the use of economic pressure was included 
therein.'®® The International Law Commission of the UN had previously 
discussed that very issue and concluded that it was best simply to have a 
general statement concerning the use of force and to refrain from specifying 
one way or the other whether economic warfare fell into that category.'°9 At 
the Vienna Conference, that same approach was adopted. In the interest of 
consensus, the developing countries were persuaded to drop their proposed 
amendment and to rest content, instead, with a side declaration by the con- 
ference condemning the threat or use of ‘pressure in any form’, including 
economic, in the inducing of treaties.*'° Similarly, in the debates leading to 
the adoption by the UN General Assembly of the Declaration on Friendly 
Relations between States of 1970, which included a section dealing with the 


07 GA Res. 3314 (XXIX), General Assembly Official Records, agth Session, Supplement No. 31, at 
p. 142, UN Doc. A/g631 (1974). For the decision to omit any reference to the use of economic pressure 
in the definition, in the interest of preserving a consensus behind the definition as it ultimately emerged, 
sce Report of the Special Committee on the Question of Defining Aggression, General Assembly Official 
Records, 24th Session, Supplement No. 20, at p. 15, UN Doc. A/7620 (1969). 

08 United Nations Conference on the Law of Treaties: First Session, Vienna, 26 March-2q May 
1968: Official Records. Summary Records of the Plenary Meetings and of the Meetings of the Committee 
of the Whole, pp. 269-70, UN Doc. A/Conf. 39/11 (1969). 

*°9 Report of the International Law Commission on the Work of its 18th Session, General Assembly 
Official Records, 21st Session, Supplement No. 9, UN Doc. A/6309/Rev. 1 (1966), reprinted in Year- 
book of the International Law Commission, 1966, vol. 2, pp. 172, 246, UN Doc. A/CN.4/SER. A/1966/ 
Add.1 (1966). On the debate within the Commission on the subject, see Malawer, ‘A New Concept of 
Consent and World Public Order: “Coerced Treaties” and the Convention on the Law of Treaties’, 
Vanderbilt Journal of Transnational Law, 4(1970), p. 1 at pp. 22-5; and Murphy, ‘Economic Duress 
and Unequal Treaties’, Virginia Journal of International Law, 11(1970), p. 51 at pp. 54-7. Critical of 
this approach to the question, on the ground that it avoids the crucial issue, is Stone, Of Law and 
Nations: between Power Politics and Human Hopes (1974), pp. 231-51. 

© ‘Declaration on the Prohibition of Military, Political or Economic Coercion in the Conclusion 
of Treaties’, Final Act of the UN Conference on the Law of Treaties, UN Doc. A/Conf. 39/26 
(1969), in United Nations Conference on the Law of Treaties: Official Records. Documents of the Con- 
ference, p. 285, UN Doc. A/Conf. 39/11/Add, 2 (1971). On the debate at the Vienna Conference on 
the subject of economic pressure as force, see Sinclair, The Vienna Convention on the Law of Treaties 
(and cdn., 1984), pp. 177-93 Elias, ‘Problems concerning the Validity of Treaties’, Recueil des cours, 

134(1971-II]), p. 333 at pp. 383-7; Malawer, loc. cit. (previous note), at pp. 16-25; id,, ‘Imposed 
Treaties and International Law’, California Western International Law Journal, 7(1977), p. 1 at 
pp. 129-36. For a very good general survey of the status of economic warfare under the Vienna Con- 
vention on the Law of Treaties, see Partridge, Jr, ‘Political and Economic Coercion: Within the 
Ambit of Article 52 of the Convention on the Law of Treaties?’, international Lawyer, 5(1971), 


P- 755- 
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use of force, the Western countries successfully held out against the express 
inclusion of economic warfare in that category.'7' 

The only real success which the developing States have achieved in this 
area has been in the association of economic warfare with intervention, in 
the UN General Assembly’s Declaration on Non-intervention of 1965.''* 
That declaration forbids, inter alia, ‘the use of economic . . . measures to 
coerce another State in order to obtain from it the subordination of the 
exercise of its sovereign rights or to secure from it advantages of any kind’. 
Even here, the triumph was less complete than appears. This resolution 
was pushed through the General Assembly in what some developed States 
expressly regarded as inadvisable haste.''3 Many Western countries pro- 
ceeded to object strenuously when the declaration was incorporated into the 
Declaration on Friendly Relations, precisely because of the lack of exten- 
sive deliberation in the drafting of it.''+ 

One final remark may be made concerning this general strategy by the 
Third-World countries to prohibit economic warfare. The persistent oppo- 
sition of the Western countries to importing that concept expressly into the 
sphere of political relations between States only means that economic war- 
fare cannot be considered automatically to amount to a use of force or to 


"" For the text of the declaration, see GA Res. 2625 (XXV), General Assembly Official Records, 
25th Session, Supplement No. 28, at p. 121, UN Doc. A/8028 (1970). There is no significant body of 
secondary literature in English on the drafting of the declaration. For a representative sample of the 
debate on the issue of economic warfare, see Report of the Special Committee on Principles of Inter- 
national Law concerning Friendly Relations and Co-operation among States, General Assembly Official 
Records, 20th Session, Annexes (Agenda Items go and 94), at pp. 88-go, UN Doc. A/5746 (1964). 

"2 GA Res, 2131 (XX), General Assembly Official Records, 20th Session, Supplement No. 14, at 
p. 11, UN Doc. A/6014 (1965). This formulation was substantially borrowed from Article 19 (as it now 
is) of the Charter of the Organization of American States (OAS), 30 April 1948, United Nations Treaty 
Series, vol. 119, p. 3, which provides that ‘[n]o State may use or encourage the use of coercive 
measures of an economic or political character in order to force the sovereign will of another State and 
obtain from it advantages of any kind’. Similar wording, though without the final phrase, was used in 
the Charter of Economic Rights and Duties of States in 1974: see the text at n. 130, below. Similar 
wording also appears in the Declaration on the Enhancement of the Effectiveness of the Principle of 
Refraining from the Threat or Use of Force in International Relations, adopted by the UN General 
Assembly in 1987: GA Res. 42/22, General Assembly Official Records, 42nd Session, Supplement 
No. 49, at p, 287, UN Doc. A/q2/49 (1987). (This declaration was adopted in lieu of the Soviet Union’s 
Proposed international convention on the subject, referred to in n. 64 above.) 

"3 See, for example, the remarks made by the UK, France, New Zealand, Canada, Italy and Swe- 
den, in explanation of their votes on the declaration in the First Committee of the General Assembly: 
General Assembly Official Records, 20th Session, 1st Committee, 1422nd meeting, at pp. 430-4, UN 
Doc. A/C,1/SR.1422 (1965). 

‘4 See Report of the Special Committee on Principles of International Law concerning Friendly 
Relations and Co-operation among States, General Assembly Official Records, 21st Session, Annexes 
(Agenda Item 87), at pp. 73-4, UN Dac. A/6230 (1966). There would appear to be no account in Eng- 
lish of the cloudy history of the drafting of this resolution and of its incorporation into the Declaration 
on Friendly Relations between States. That is unfortunate, considering the importance which may 
come to be attached to it in the future, asa consequence of references to it by the International Court in 
Nicaragua v. US, loc. cit. above (n. 2), at p. 107, para. 203. On the subject of economic warfare and 
intervention generally, see Bryde, ‘Die Intervention mit wirtschaftlichen Mitteln’, in von Miinch (ed.), 


Staatsrecht—Valkerrecht—Europarecht: Festschrift fir Hans-Jiirgen Schlochauer zum 75. Geburtstag 
am 28 Marz 1981 (1981), at p. 227. 
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aggression, as the developing countries have contended.*'5 It still remains 
possible, however, that, in particular (and probably extremely rare) 
instances, measures of economic warfare might attain such a level of sever- 
ity as functionally to constitute a use of force.*'° There is no judicial auth- 
ority to this effect. But there would appear to be no reason to hold 
dogmatically that economic warfare could never amount to a use of force or 
to aggression. The conclusion is only that it does not necessarily do so. In 
addition, it should be recalled that the authority of the UN Security Coun- 
cil to determine the existence (under Article 39 of the UN Charter) of a 
threat to the peace, a breach of the peace or an act of aggression is extremely 
broad—easily broad enough to encompass, in particular (and probably 
rare) instances, cases of economic warfare.''? Nevertheless, the basic con- 
clusion remains valid that the rules of international law relating to force and 
aggression are not the place to look for a general customary-law prohibition 
against economic warfare. 


"'5 The majority view among writers is that Article 2(4) of the UN Charter does not encompass econ- 
omic warfare, at least not in the gencral case. See, to this effect, for example, Bowett, Self-Defence in 
international Law (1958), p. 148; Brownlic, /nternational Law and the Use of Force by States (1963), 
pp. 361-2; Goodrich and Hambro, The Charter of the United Nations: Commentary and Documents 
(2nd edn., 1949), p. 104; Kelsen, Principles of International Law (and edn., 1966, ed. Tucker), 
pp. 84-7; Oppenheim, International Law: A Treatise, vol. 2 (7th edn., 1952, ed. Lauterpacht), 
p- 153; Bilder, ‘Comments on the Legality of the Arab Boycott’, Texas International Law Journal, 
12(1977), p. 41; Dubois, ‘L’Embargo dans la pratique contemporaine’, Annuaire francais de droit 
international, 13(1967), p. 9g at pp. 109-10; Dicke, Joc. cit. above (n. g); Farer, loc. cit. above (n. 3); 
Kausch, loc. cit. above (n. 3); Kunz, ‘Sanctions in [International Law’, American Journal of Inter- 
national Law, 54(1960), p. 324 at pp. 331-2; Leben, ‘Les Contre-mesures inter-étatiques at les sanc- 
tions a l'illicité dans la société internationale’, Annuaire francais de droit international, 28(1982), p. 9 at 
p. 67; Lillich, ‘The Status of Economic Coercion under International Law: United Nations Norms’, 
Texas International Law Journal, 12(1977), p. 17 at pp. 18-19; Sdrensen, ‘Principes de droit inter- 
national public’, Recueil des cours, 101(1961—IJ1), p. 1 at pp. 236-7; and Waldock, “The Regulation of 
the Use of Force by Individual States in International Law’, ibid. 81(1952-II), p. 451 at pp. 492-4. 

There are, of course, dissenters. See, for example, Cilliers, ‘Economic Coercion and South Africa, 
Part If: The Legality of International Economic Coercion’, Sowth African Yearbook of International 
Law, 3(1977), p. 126 at pp.130-1; and Zedalis, ‘Some Thoughts on the United Nations Charter and 
the Use of Military Force against Economic Coercion’, Tulsa Law Journal, 17 (1982), p. 487. Sec also 
the writers cited in n. 106, above. 

Fora convenient collection of writings on this general subject, see generally Lillich, op. cit. above (n. 9). 

"6 Among the writers endorsing this approach are McDougal and Feliciano, Law and Minimum 
World Public Order: The Legal Regulation of International Coercion (1961), pp. 190-6; Bilder, loc. cit. 
above (previous note), at p. 44; Brosche, ‘The Arab Oil Embargo and United States Pressure against 
Chile: Economic and Political Coercion and the Charter of the United Nations’, Case Western Reserve 
Journal of International Law, 7(1974), p- 3 at p. 34; Farer, loc. cit. above (n. 3), at pp. 411-13; Muir, 
‘The Boycott in International Law’, Journal of International Law and Economics, 9(1974), P- 187 at 
pp. 202~4. For interesting illustrations of US cases which have adopted this general approach (in the 
context of deciding whether ‘persecution’ can encompass economic pressure or not), see Dunat v. Hur- 
nev, 297 F 2d 744 (4d Cir. 1962); Diminich v, Esperdy, 299 F 2d 244 (2d Cir. 1961), cert. denied 369 
US 844 (1962); and Sorte v. Flagg, 303 F 2d 289 (7th Cir. 1962). The focus of the present discussion is 
not on the question of whether economic warfare does or can constitute a use of force, but rather on the 
more general question of whether it can be said to constitute a violation of customary international law 
on ary basis. 

"7 On the power of the Security Council in this regard, see Nkala, The United Nations, Inter- 
national Law, and the Rhodesian Independence Crisis (1985), pp. 163-76; and McDougal and Reis- 
man, ‘Rhodesia and the United Nations: The Lawfulness of International Concern’, Amencan Journal 
of International Law, 62(1968), p. 1. 
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The Third-World countries have achieved by far the greater success in 
their other approach to the banning of economic warfare: arguing that such 
a prohibition is necessary to ensure that the exercise of certain other rights 
in the economic sphere, most notably that of nationalization, is fully safe- 
guarded from retaliation by other (i.e., developed) States. In this respect, 
the developing countries’ campaign against economic warfare has consti- 
tuted one part of a much broader effort, summed up in the programme for a 
‘new international economic order’, to redistribute the wealth of the world 
by a vast array of mechanisms—for example, reform of the international 
monetary system, increased technology transfer to developing countries, 
tariff preferences for Third-World States, the exploitation of the deep sea- 
bed for the benefit of developing countries and so forth. For present pur- 
poses, the most important part of the programme is the oldest one: the 
assertion of the right to nationalize property. This right forms a part (and a 
very important one) of the more general principle of permanent sovereignty 
over natural resources. 

An important component of the developing countries’ strategy in assert- 
ing this right of nationalization has been to insure against economic retali- 
ation on the part of the developed States affected by it. There had been two 
earlier nationalization incidents in particular in which the countries affected 
had taken such measures (although with little real impact): the US in the 
case of the oil company nationalizations by Mexico in 1938, and the UK in 
the case of the Iranian oil nationalization of 1951.''® These incidents were 
no doubt in the minds of the Latin-American States which sponsored the 
first resolution on the right of permanent sovereignty over natural resources 
in the UN General Assembly in 1952.''9 On that occasion, Bolivia pro- 
posed that the resolution include a provision that States should refrain from 
resorting to ‘political or economic intervention’ to undermine this posited 
right.'*° In the event, the resolution included only a much more opaque 
admonition to States to refrain from ‘acts, direct or indirect, designed to 
impede the exercise of the sovereignty of any State over its natural 
resources’.'*! The significance of this early incident lies in the way that it 
reveals the fundamentally defensive character of the developing countries’ 


‘8 On the US response to the Mexican nationalizations, see generally Chester, United States Oil 
Policy and Diplomacy: A Twentieth Century Overview (x983), pp. 123-32; Krasner, Defending the 
National Interest; Raw Matenals Investments and US Foreign Policy (1978), pp. 181-5; Everest, Mor- 
genthau, the New Deal and Silver: A Story of Power (1 950), pp. 88-97; Philip, Oil and Politics in Latin 
America: Nationalist Movements and State Companies (1982), pp. 201-26; and Koppes, ‘The Good 
Neighbor Policy and the Nationalization of Mexican Oil’, Journal of American History, 69(1982), p. 62. 
On the measures taken by the UK against Iran, see Ford, The Anglo-lranian Dispute of 1951-1952: A 
Study of the Role of Law in the Relations of States (1954), Pp. 119-20; and Krasner, op. cit. above (this 
note), at pp. r1g~2r. 

“9 GA Res. 626 (VII), General Assembly Official Records, 7th Session, Supplement No. 20, at 
p. 18, UN Dac. Af2641 (1952). 

"° UN Doc. A/C,2/L.166 (1952), reprinted in General Assembly Official Records, 7th Session, 
Annexes (Agenda Item 25), at p. 7. 

"1 Seen. 119, above. 
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opposition to economic warfare—a character which it has retained to the 
present day. 

With the passage of time, the connection has become ever clearer 
between, on the one hand, the abstract-sounding concept of permanent 
sovereignty over natural resources, and, on the other hand, the more con- 
crete desire by the Third World States to resort to nationalization of 
foreign-owned property as one means of redistribution of global wealth. 
The UN General Assembly’s principal pronouncement on the subject in 
1962, for example, expressly linked the two ideas.*** In this way, the oppo- 
sition to economic warfare also came to be intimately bound up with the 
emotive and controversial question of nationalization. Nowhere was this 
fact more apparent than in the case of the Chilean copper nationalizations 
of 1971, to which the US responded by imposing a number of economic 
measures against Chile (consisting chiefly of reductions of foreign aid and 
attempts to reduce the flow of capital to the country).‘*? The Chilean affair 
became something of a cause célébre, giving rise to a new assertiveness on 
the part of the developing States—including an increased willingness to 
make an explicit connection between the right of nationalization, and the 
prohibition of economic measures designed to impede it. Symptomatic of 
this new assertiveness was the statement in the Declaration of Lima of 
1971, in which the developing States proclaimed that: 


Every country has the sovereign right freely to dispose of its natural resources in 
the interests of the economic development and well-being of its own people; any 
external political or economic measures or pressures brought to bear on the exer- 
cise of this right is a flagrant violation of the principles of self-determination of 
peoples and of non-intervention, as set forth in the Charter of the United Nations 
and, if pursued, could constitute a threat to international peace and security.'** 


In the 1980s, Nicaragua replaced Chile as the centre of Third-World 
attention on the subject of economic warfare, with the US still playing the 
wartrior’s role. The focus was not, in this case, on nationalization. But it was 
now more clear than ever that a major concern of the developing States in 
this area has been the promotion of their own class interest (so to speak) 
rather than of a global ‘mercantile republick’ in the Western liberal image. 
At the 1983 session of the UN Conference on Trade and Development 
(UNCTAD), a resolution was adopted at the behest of the developing 


22 GA Res. 1803 (XVIJ), loc. cit. above (n. 102). For a minute portion of the immense literature on 
the subject of permanent sovereignty over natural resources, see Hossain and Chowdhury (eds.), Per 
manent Sovereignty over Natural Resources in International Law; Principle and Practice (1984); 
Rosenberg, Le Principe de souveraineté des états sur leurs ressources naturelles (1983); and Elian, ‘Le 
Principe de la souveraineté sur les ressources nationales et ses incidences juridiques sur le commerce 
international’, Recued des cours, 149(1976-I), p. 1. 

'23 On the US measures against Chile at this time, see Krasner, op. cit. above (n. 118), at 
pp. 298-312. 

'24 "The Declaration and Principles of the Action Programme of Lima, Proceedings of the United 
Nations Conference on Trade and Development, Third Session, Santiago de Chile, 13 April to 21 May 
1972: Report and Annexes, vol. 1, pp. 373) 370, UN Doc. TD/180, vol. 1 (1973). 
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States, to the effect that ‘all developed countries shall refrain from applying 
trade restrictions, blockades, embargoes and other economic sanctions . . . 
against developing countries as a form of political coercion which affects 
their-economic, political and social development’**5 (emphasis added). The 
spirit of consensus was conspicuously lacking. Nineteen States voted 
against this measure, while a further seven abstained. In explaining their 
lack of support, Spain, the US, the EEC, Switzerland, Japan, Austria, 
Israel and Portugal objected to the one-sided and partisan nature of the 
resolution.’*° Undaunted, the developing States proceeded to sponsor sub- 
stantially identical resolutions in the UN General Assembly later that year 
and then in subsequent ones as well.'*7 

Nowhere has the real nature of the Third World’s position on inter- 
national economic relations in general (including economic warfare) been 
more starkly clear than in the Charter of Economic Rights and Duties of 
States, adopted by the UN General Assembly in 1974.‘ It is readily 
apparent from this document that the developing States’ concern in the area 
of economic relations is in fact strongly political in character. Furthermore, 
the legal principles which they espouse are, in certain respects, distinctly 
conservative and traditional. In the list of the ‘Fundamentals of Inter- 
national Economic Relations’, for example, the first principle listed is 
‘Sovereignty, territorial integrity and political independence of States’. 
Next comes ‘Sovereign equality of all States’. Among the other fundamen- 
tals are such matters as non-aggression, non-intervention, peaceful co- 
existence and peaceful settlement of disputes. Significantly, the removal of 
barriers to trade does not figure on this list. Nor does the concept of non- 
discrimination in economic relations (although, as noted above, there is a 


8 UNCTAD Res. 152 (V1), Proceedings of the United Nations Conference on Trade and Develop- 
ment, Sixth Session, Belgrade, 6 June-2 July 1983, val. 1, at p. 37, UN Doc. TD/326, vol. 1 (1983). 

‘6 Thid., at pp. 84~9. Greece, on behalf of the EEC States, expressed regret that a matter of this 
kind, which was ‘of a clearly political nature’, was being put forward in UNCTAD, a body designed to 
deal with economic questions: ibid., at pp. 85-6. This statement was clearly a reflection of the general 
and long-standing preference of the Western countries for dealing with political and economic questions 
separately—a strategy which (as we have seen) docs not amount to contending that economic warfare is 
lawful, See the text at n. 52, above, on this point. For example, Spain, Sweden and Austria, all of 
which abstained on the resolution, nevertheless stated their opposition in principle to the practice of 
economic warfare, as did Portugal, which voted against it: ibid., at pp. 84-5, 88-9. 

"7 See GA Res. 38/197, General Assembly Official Records, 38th Session, Supplement No. 47, at 
p- 153, UN Doc. A/38/47 (1983); GA Res. 39/210, General Assembly Official Records, 39th Session, 
Supplement No. 51, at p. 160, UN Doc. A/39/51 (1984); GA Res, 40/185, General Assembly Official 
Records, 40th Session, Supplement No. 53, at p. 146, UN Doc, Al4o/s3 (1985); GA Res. 4t/r6s, 
General Assembly Official Records, 41st Session, Supplement No. §3, at p. 131, UN Doc. A/gr/s3 
(1986); and GA Res. 42/173, General Assembly Official Records, 42nd Session, Supplement No. 49, at 
p. 130, UN Dac. A/42/49 (1987). 

2" See n. 100, above. On the Charter generally, see Meagher, An International Redistribution of 
Wealth and Power: A Study of the Charter of Economic Rights and Duties of States (1979); Stemberg, 
Die Charta der wirtschaftlichten Rechte und Pflichten der Staaten (1983); Feuer, ‘Réflexions sur fa 
charte des devoirs économiques des états’, Revue générale de droit international public, 79(1975), 
Pp. 273; and Weston, ‘The Charter of Economic Rights and Duties of States and the Deprivation of 
Foreign-owned Wealth’, American Journal of International Law, 75(1981), p. 437. 
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provision to that effect in the body of articles of the Charter).‘7? Nor does 
the concern for promoting the growth or development of the world econ- 
omy as a whole. International co-operation is listed among the fundamen- 
tals, but only for the purpose of ‘development’. 

The detailed body of rights and duties in the Charter is in keeping with 
the fundamentals. Article 1 provides for the right of each State to choose its 
own economic system ‘without outside interference, coercion or threat in 
any form whatsoever’. Article 2 states the principle of permanent sover- 
eignty over natural resources, expressly linking it with the right of national- 
ization, Even Article 14, which sets out the duty of States ‘to co-operate in 
promoting a steady and increasing expansion and liberalization of world 
trade’ is directed towards the particular interests of the developing coun- 
tries, and not towards the promotion of a Western liberal-style open-door 
trade regime. 

It is in this general framework that the provision on economic warfare 
must be seen. Article 32 of the Charter provides that ‘no State may use or 
encourage the use of economic, political or any other type of measures to 
coerce another State in order to obtain from it the subordination of the 
exercise of its sovereign rights’. The thrust of this provision, as of the 
Charter as a whole, is towards the protection of the sovereign rights of 
the developing States from economic measures that the developed countries 
might bring to bear on them. For that reason, the developed States were 
distinctly cool towards this provision of the Charter. When Article 32 was 
put to a vote in the Second Committee of the General Assembly, almost all 
of the developed Western countries (plus Japan) abstained, *3° 

Several final observations are in order concerning the Third-World pos- 
ition on the question of the permissibility of economic warfare. For one 
thing, it is certainly true that, of the three principal groups of States, the 
developing countries have been the most forthright, even aggressive, in 
their condemnation of the practice. At the same time, there has been a cer- 
tain narrowness of scope in their position. Their strident opposition to 
economic warfare has not been based on the concept of non-discrimination, 
which by its nature is essentially universalist in its thrust. Instead, they 
have based it upon the desire to defend their class interests (so to speak) 
against infringement by the developed countries. There has never been any 
clear suggestion on the part of the developing countries, for example, that it 
would be unlawful for them to use such economic power as they might 
chance to possess against the developed States. It is interesting to note in 
this connection that, during the Arab oil embargo in 1973, the developing 
countries were sponsoring a resolution in the UN General Assembly on the 
subject of permanent sovereignty over natural resources which contained 


'29 See the text at n. 100, above. 
3° General Assembly Official Records, 29th Session, Annexes (Agenda Item 48), at p. 25, UN Doc. 


A/gg46 (1974). 
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an express condemnation of the use of the economic pressure by States.'%* 
The Arab oil States supported the resolution—without, apparently, any 
sense of incongruity. 

It would be a great error, however, to ignore certain other important 
aspects of the Third-World position. As different as the Western and the 
Third-World views on the subject are, they do nevertheless share certain 
broad common tendencies. Chief among these is the general emphasis on 
the need to strengthen international economic co-operation among States 
(even though this co-operation is directed towards quite different ends in 
the eyes of the two groups). To this effect, the UN General Assembly’s 
Declaration on the Establishment of a New International Economic Order 
of 1974 states that 


the interests of the developed countries and those of the developing countries can 
no longer be isolated from each other, that there is a close interrelationship 
between the prosperity of the developed countries and the growth and develop- 
ment of the developing countries, and that the prosperity of the international com- 
munity as a whole depends upon the prosperity of its constituent parts. ‘3? 


The Third-World programme for a ‘new international economic order’ 
is, then, profoundly ambivalent in nature. On the one hand it is conserva- 
tive (if not reactionary) in its emphasis on the sovereign rights and indepen- 
dence of individual States.'33 At the same time, however, it is boldly 
reformist in its pursuit of an ideal of transnational economic justice, and in 
particular in its over-all stress on the need to fashion a variety of resource- 
transferring mechanisms to bring about a greater equality of wealth among 
nations. The ‘new international economic order’—and the opposition to 
economic warfare which springs from it—therefore shares something of the 
cosmopolitan and humanitarian spirit of the ideal of ‘solidarity’, even while 
differing greatly in its specific formulations. In this sense, the opposition of 
the developing countries, like that of the Western States, is rooted in the 
ever-increasing economic interdependence of countries in the modern 
world. 


V. PossiBLE CONCLUSIONS 


The basic dilemma which emerges from the foregoing discussion may be 
summed up quite simply. The three major blocs of States may fairly be said 


"8" GA Res. 3171 (XXVIII), General Assembly Official Records, 28th Session, Supplement No. 30, 
at p. 52, UN Doc. A/go30 (1973). 

‘3? GA Res. 3201 (S-VI), General Assembly Official Records, 6th Special Session, Supplement 
No. 1, at p. 3, UN Doc. A/g559 (1974). 

*33 On the economic nationalist nature of much of the Third-World programme, see generally Bur- 
nell, Economic Nationalism in the Third World (1986). 
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to agree on the general proposition that economic warfare is impermissible 
but to disagree on the reasons for so holding. The remaining problem, 
therefore, is to assess the significance of this state of affairs. In short, is it 
justifiable to conclude that there is now a rule of customary international 
law forbidding States, in principle at least, to wage economic warfare? 

There is much to be said in favour of a negative response to this query. It 
can readily be argued that, in the light of the differences in approach to the 
question of economic warfare by the three principal blocs of States, the 
degree of consensus necessary to sustain a rule of customary international 
law is absent in this case. The absence of a significant body of literature in 
support of a general prohibition against economic warfare would be another 
argument in support of the view that no such prohibition exists.‘34+ In 
addition, there is the consideration that this line of reasoning still allows for 
the regulation of economic warfare in the extreme cases where it really 
matters—i.e., when it constitutes a threat to the peace under Article 39 of 
the UN Charter, and when it is so serious in its effects as to amount to a use 
of force under Article 2(4).'35 Apart from such extreme cases, it may be 
argued that there is no urgent need for the law to restrict acts of economic 
warfare. 

These are weighty arguments—so much so that it is probably safe to say 
that they represent the majority view of international lawyers at the present 
time. There is, however, a case to be made for the opposite conclusion. It is 
possible, on the basis of the foregoing discussion, to discern some common 
threads running through the positions of the three groups of States on this 
issue. The question—on which there will inevitably be scope for differ- 
ences of opinion—is whether any of these threads is strong enough to sup- 
port a rule of customary international law. One such common theme is the 
idea that discrimination on political grounds in international economic rela- 
tions is, in principle at least, impermissible. There is, however, a serious 
problem in this regard with the Third-World countries. That is, that they 
have not based their firm opposition to economic warfare upon this concept 
to anything like the extent that the other two blocs have. Instead, as 
observed above, their opposition to economic warfare has arisen from their 
general programme to effect a redistribution of global economic resources 
in their favour. This fact gives rise to a paradox. Ifa rule of law prohibiting 
economic warfare is to be rooted in the concept of non-discrimination, then 
most of the express pronouncements on the subject (i.e., those sponsored 


‘34 For a particularly vigorous denial that there is any rule of international law prohibiting economic 
warfare in the general case, see Farer, loc. cit, above (n. 3). For a rare example of an international law- 
yer expressly holding that economic warfare is in general unlawful, see Bassiouni, ‘The Arab Boycott of 
Israel and US Policy to Counteract it’, in Bassiouni, Cleute and McCarthy, Boycott and Anti-boycott: 
Implications in Arab-US Relations (1986), p. t at p. 2. {It is interesting to note, however, that this 
latter author makes this gencral claim of illegality in the course of justifying the legality of the Arab boy- 
cott of Israel as a belligerent measure, i.c., as an exception to the general rule which he posits. ) 

35 See the text at n. 116, above. 
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by the developing countries) will have to be discounted, because they have 
been based on other grounds. 

At first glance, it must certainly seem extremely odd to hold that there is 
now a rule of customary international law forbidding the waging of econ- 
omic warfare, while at the very same time dismissing as irrelevant virtually 
every express pronouncement to that effect. To many—and probably a 
majority—of lawyers, this justification for a rule prohibiting economic war- 
fare will accordingly be found to be unconvincing. It should be appreci- 
ated, though, that this approach is less odd than it might appear initially. If 
the intention is to base a prohibition against economic warfare on the exis- 
tence of a general rule forbidding discrimination on political grounds in 
international economic relations, then the only question is whether there is 
or is not sufficient evidence for the existence of such a principle. The fact 
that one group of States might condemn economic warfare on some extra- 
neous ground is substantially irrelevant. As the discussion above has indi- 
cated, a case can be made that all three of the major groups of States do 
endorse such a principle of non-discrimination (although, to be sure, with 
different ends in mind). 

It may also be noted that underlying the concept of non-discrimination in 
economic relations are certain more general ideas to which, again, it may 
fairly be concluded that all three groups of States subscribe. These may be 
summed up by the general—admittedly very general—proposition that in 
their international economic relations, States should adhere to a higher 
standard of good-neighbourly conduct than in their political relations. In 
the political sphere, the essential rule of conduct is the minimalist one of 
refraining from the threat or use of force, as prescribed by Article 2(4) of 
the UN Charter. In the economic sphere, on the other hand, a more posi- 
tive spirit of co-operation is to prevail. There, political differences are to be 
put aside, at least to an extent, in the general cause of the promotion of the 
prosperity of the international community generally. 

Many—indeed, probably most—international lawyers will not be con- 
vinced by an argument pitched at so high a level of generality as this one. It 
will appear to many to have an unacceptably vague or utopian flavour. It 
might seem to imply dangerously, or unrealistically, far-reaching changes 
in the every-day conduct of States. These misgivings are certainly cogent, 
but one should be wary of exaggerating them. In particular, it should be 
stressed that, even if there was held to be a general prohibition against 
economic warfare, there would still be considerable scope for exceptionally 
resorting to the practice, as a form of reprisal (as in the case of the Chinese 
boycott against Japan in 1931).'3° Although it may be accepted that inter- 
national law now forbids forcible reprisals, it continues to permit non- 
forcible ones, provided that they are designed (as reprisals must be, by 


"36 See the text at n. 42, above, 
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definition) to counteract violations of the law on the part of their target.*3” 
Actions such as the US’s freezing of Iranian assets at the time of the hos- 
tages crisis in 1979-81 would therefore continue to be permitted,'%® as 
would economic measures in opposition to human rights violations. The 
same could be said for economic measures taken against States sponsoring 
terrorism or narcotics smuggling. In such cases, there would be two crucial 
tests of the legality of the economic reprisals: first, whether the conduct to 
which they were a response was actually unlawful; and, secondly, whether 
the economic measures taken were reasonably proportionate to that wrong- 
doing. There will be much room for doubt in particular cases, of course. 
But the basic principle is clear enough, that exceptional measures of econ- 
omic warfare will continue to be permitted #f these tests can be met. 

The real significance of this proposed rule of customary international law 
against economic warfare does not lie, therefore, in any radical change that 
it will compel in the day-to-day conduct of States. Rather, it lies in the way 
that it compels lawyers to concentrate on more general issues of inter- 
national relations—in particular, on the question of whether a qualitatively 
different standard of conduct is or is not required of States in their econ- 
omic relations, as distinct from their political ones. To this crucial question 
there is no authoritative answer as yet. Lawyers will divide into separate 
camps more on the basis of temperament or general philosophical outlook 
than of authority or precedent. 

The fundamental division is likely to be between those who conceive of 
international law as being, by its nature, intrinsically political in character, 
in the sense of accepting the basic doctrine of Wolff and Vattel that the self- 
interest and will of the individual States are the bases of international 
law.'39 On this view, the essential function of the law is, accordingly, to 
ensure that the clashes of national self-interest which will inevitably occur 
do not cause undue disruption. To lawyers of this school (if it may be so 
called), the principal services which the law can perform for the inter- 
national community will involve such matters as promoting the peaceful 
settlement of disputes, refining the law of treaties, regulating the conduct of 
war, resolving conflicts of State jurisdiction and so forth. 


37 On economic warfare and reprisals, see Bowett, ‘Economic Coercion and Reprisals by States’, 
Virginia Journal of International Law, 13(1972), p- 1. On reprisals generally in international law, see 
Partsch, ‘Reprisals’, in Bernhardt (ed.), Encyclopedia of Public International Law, vol. 9(1986), 
p. 330. On the more general subject of non-forcible countermeasures in international law, see Elagab, 
The Legality of Non-forcible Counter-measures in International Law (1988); Zoller, Peacetime Uni- 
lateral Remedies: An Analysis of Countermeasures (1984); and Leben, op. cit. above (n. 115). 

13" For doubts expressed on this point by two International Court Judges, see case concerning US 
Diplomatic and Consular Staff in Tehran, ICT Reports, 1980, p. 3 at pp. §3~5, 63-4. The better argu- 
ment, however, would appear to be in favour of the legality of the US economic measures on that 
occasion. See, to this effect, Schachter, ‘International Law in the Hostage Crisis: Implications for 
Future Cases’, in Kreisherg (ed.), American Hostages in Iran: The Conduct of a Crisis (1985), p. 325 at 
pp. 354-69. 

139 See, for a definition of international law as ‘nothing more or less than a system of mutual 
restraints and reciprocal concessions that nations accept because it serves their interests to do so’, 
Gardner, ‘The Case for Practical Internationalism’, Foreign Affairs, 66(1988), p. 827 at p. 841. 
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In the other camp are those lawyers who see international law as having, 
in addition, a broader and, in a sense, more positive role. On this view, law 
is not—or at least not exclusively—the product of the self-interest and will 
of States, as it was for Wolff and Vattel. Rather, it is a force which is 
designed to tame and restrict the unbridled pursuit of self-interest of States 
in favour of a more cosmopolitan outlook. It is a view of law which, in the 
field of economic relations, elevates the cause of human welfare (however 
that may be defined) above realpolitik .'4° 

There are few who would quarrel (at least openly) with this ideal as a 
matter of worthy aspiration. But there are many who will doubt whether it 
accurately sums up the state of international law at the present time. It is 
entirely possible that it does not. Nevertheless, this consideration of the 
more limited question of the legality of economic warfare and of the evolu- 
tion of ideas about it through history reveals that there may be more sup- 
port among States for views of this kind than many might initially have 
supposed. Vattel’s pronouncement, therefore, may not (or not yet) have 
been overturned. But it is, at the very least, subject to some doubt. 


4° The sub-discipline of international law known as international economic law adopts this general 
approach in its concern with (broadly speaking) the subject of economic co-operation between States, in 
its myriad forms, See, for example, Carreau, Juillard and Flory, Drott international économique (20d 
edn., 1980); Mukherjee, Outstanding Issues in International Economic Law (1985); Picone and Sacer- 
doti, Diritto internazionale del economia (1982); Tikiri and Kohana, The Regulation of International 
Economic Relations through Law (1985); Jackson, ‘International Economic Law’, in Bernhardt (ed.), 
Encyclopedia of Public International Law, vol. 8(1985), p. 149; Schwarzenberger, “The Province and 
Standards of International Economic Law’, International Law Quarterly, 2(1948), p. 402; and id., 
‘Les Principes et normes du droit économique international’, Recueil des cours, 117(1966-1), p. 1. 
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